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FOREWORD 


Sri B. K* Rau was a distinguished member of the Indian 
Civil Service who acquired varied experience in the many 
posts that he held in the course of a long judicial career. 
His intimate Lnowtedge of law and exceptional talents led 
him ultimately to the highest post w hich a member of that 
sers’ice could hope for on the judicial side, namely a judge- 
ship in a provincial High Court. For a brief period after 
retirement he was Prime Minister, at a dUBcuU time of 
transition, of one of the largest Indian States, ^aminu and 
Kashmir, 

All this seemed to be preparatory for the great work which 
brought him into close contact with me in 1946 , the framing 
of India’s Constitution by the Constituent Assembly, His 
subsequent work in the United Nations as Indians pennanent 
representadve was among his outstanding contributions in 
a life full of signlScant achicv'Cmcnts. Appropriately, he 
crowned his career widi a terra for two years as a judge 
of the International Court of Justice at the Hague, 

By knowledge, experience and natural gifts he was the 
inevitable choice for the post of Consdtutional Adviser to 
assist the Constituent .Assembly in drafting India's Con- 
stitution. His first task, on assuming charge of the office 
in July 1946 , was to collect and prepare, in a lucid and 
simple form, background material for the guidance of the 
members of the Assembly. Most of them were laymen with¬ 
out any legal training, while cot many, even among those 
who had such training, could claim adequate equipment 
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for the kind of specialised work iovolved in framing a con¬ 
stitution. The difficulty was not paucity of material so much 
as the selection and the proper interpretation of a vast mass 
of infoTmation scattered in the history, the constitutions, both 
written and unwritten^ and the actual working of the con¬ 
stitutional machinery in many countries- He greatly lightened 
the task of the membeni of the Assembly with sc%'cral brochures^p 
papers and notes based on a careful study of different aspects 
of the constitutions and of the constitutional precedents of 
several countries and with a fairly complete draft of the Indian 
Constitution to form the basis for detailed discussions. 

If Dr. B. R. Ambcdkar was the skilful pilot of the constitu¬ 
tion through all its different stages, Sri B. N, Rau was the 
person who visualised the plan and laid Sts foundation» He 
was superb in draftsmanship, endowed with a style which 
was at once clear, iUuminaung and precise—qualities which 
arc indispensable in any document of legal or constitutional 
imfK>rtancc. He was not only deeply learned but careful 
and circumspect in regard even to the minutest dctaJlSj 
so that any problem that he handled received full considera¬ 
tion from every aspect, thus eliminating, as far as possible^ 
mistakes through misunderstanding or misinterpretadon. The 
opinions which he gave on any controveisial point that arose 
in the course of the discussions in the Constituent Assembiy 
were full and judicious and based on a deep study of the 
subject. His seiviccs co the Con$tiluent Assembly were 
highly appreciated even outside India, and the credit for 
preparing the framework of the Consdtudon of Burma goes 
to him in a large measure. 

These qualities of his, which enabled the Constituent Assem¬ 
bly of India to complete its complicated labours in leas dian 
three yesu^, were later utilised in the United Nations where 
his great services were recognised and his opinions highly 
prized and respected. Although no mean lawyer, be never 
Indulged in legalistic arguments, but always look a broad, 
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statesmanlike view of ail q nations which came up for ooit- 
sideration in the world orgamsation. 

When the history of the Indian Constitution comes to be 
written, Sri B. N. Kau will occupy in it a significant place. 
Among the many stalwarts who played their part m the 
Gonstiment Assembly In die fulfilment of an estrcmcly 
difficult undertaktng, he distinguished himself by his erudition 
and detachment and his quiedy persistent efforts. 

Gathered in this volume are the notes and memoranda 
tiiat he had originally prepared* either for the members of 
the Constituent Assembly or of its committees or for me as 
its President* A piece reprinted here appeared originally 
in TAf Hindu ; some of the other papers had a somewhat 
restricted though practical purpose in view* since they were 
not primarily intended for the general reader. But even 
a casual glance through these pages will indteate how 
valuable they arc for a better understanding of our con¬ 
stitution. The basic unity of the theme imparts to these 
cssay^s notes, memoranda and reports an integration which 
they would otherwise have lacked- 

The volume, so wrclcome by itself, underlines the urgent 
need for further research, to bring together the scattered mass 
of background material and data w'hich influenced and 
shaped thinking in the Constituent Assembly and has given 
to our constitution its present form and content Such 
research is necessary, not only for the student of con¬ 
temporary politics, but for a full understanding by future 
generations of our constitution and of the interplay of 
social forces and attitudes behind the prosaic work of legal 
draftsmanship. 

I have* tliereforc, the greatest pleasure in commending the 
book to the public, and, in particular, to discerning readers 
who, in the very nature of things, must be compararively few 
in number* My pleasure in doing so is all the greater as I look 
upon this as the discharge of a debi due to the memory of a 
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guidcj philosopher and friend in a task of such supreme 
national importance as the fiaming of the Constitution 
of India. 



RashirapaUa Bkavan, JVeie DclM 
a4th January igiGo 


PREFACE 


This volume contains a selection from the papers relating; to 
the making of Indians Constitution of Sri Senegal Narsinga 
Rau {1887-1953) who was ConsdtutionaJ Adviser to the Con¬ 
stituent Assembly tlirough all the stages of its labours. One 
of the considerations which weighed irith him in accepting 
a seat on the International Court of Justice at the Hague 
early in 195a w'as the hope of utilising the court’s ^vintcr 
vacations for writing an authentic story of India's Constitu¬ 
tion. Had that project oot been frustrated by premature 
deaths the resuh would have been a volume of unique value 
enriched by his reflections and comments. 

In the course of a career of great distinction^ be dealt 
with a variety of topics in his ow^n masterly fashion—Hindu 
law rcfomi, riparian rights, Kashmir, Hyderabad, control 
of aioirdc energy, LNA. trials, etc. His main achievement, 
however—and one for w^hich he will be best remembered by 
future generations in India~w^as in his capacity as the main 
architect of India's Constitution. His vast know^lcdgc of con¬ 
stitutional law and practice in several countries and his gift 
for lucid and precise exposition enabled the Indian Constituent 
Assembly to complete the immense task of framing the per¬ 
manent constitution in a period of less than three years* He 
assisted to a considerable extent Burma's Constituent Assembly 
to frame her post-war constitution ahead of schedule. HJs 
paper on the C-onstitutioo of Bumna, first written for the 
Iftdid Qfuiritrljrj the journal of the Indian Council of World 
Affairs, is reproduced as the last chapter in this volume, w'iih 
the permission of the Council. 
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My original intention was to make this volume a com¬ 
prehensive one, the first part dealing with India's constitu¬ 
tional problems and the second covering other problems 
with many of W'hich Sri B. N. Ran was concerned as India's 
permanent representative at the United Nations, either in 
the General Assembly or in the Security Council or in one 
of its committees. It was, however, found impracticable to 
bring them widun the compass of a single volume. His state¬ 
ments beJbre the United Nations and other papers, such as 
those dealing with Hindu laiv reform, riparian rights etc., 
have, therefore, been excluded for subsequent publication in 
a separate volume, 

A delay of some years in the publication of this volume, re¬ 
grettable as it is, w'as due to circumstances beyond my controL 
Nevertheless, the memoranda and notes written at different 
stages of the framing of India’s Constitution will, it is hoped, 
prove to be of permanent value and interest. A few papers, 
like the draft of an Indo^Briush treaty, were prepared in 
anticipation of the main outlines of Britain's post-war policy 
in regard to India, The draft treaty, whose provisions were 
subjected to a detailed analysis by experts, both in New 
Delhi and in London, was ultimately considered unnecessary. 
Nevertheless, it has been included in this volume as a docu¬ 
ment of historical interest. 

The different chapters in this volume follow, in their 
sequence, the broad pattern set by the Constituent Assem¬ 
bly. The adoption of the resolution on the Assembly's 
objectives, at tlic commencement of its proceedings, was 
followed by a consideration of the rules of procedure, 
the adoption of a provisional time-table for the Assem¬ 
bly and a discussion of different parts of the author's first 
draft constitution by committees created for the purpose; 
such 3$ the Union and Provincial Constitution Committees, 
the Union Powers Committee, the ddAec committee on the 
Union Judiciary', etc. 
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These committees made comidcrabic alterations in the 
original draft of the constitution as a preliminary to a clause- 
by'-ctause discussion by die 0 >nstitucnt Assembly ^ under the 
general guidance of a drafting committee. At this stage the 
author prepared a number of papers on important aspects of 
the constitution for the benefit of the members of the Con¬ 
stituent A^embly* These papers (on fundamental rights^ 
second chambcj^, head of the Statc^ Union executive^ lingui^ 
tic provinces and regional arrangements, etc.) appear as later 
chapters in the volume. 

The author was sent on deputation in October 1947 to 
the U.S.A., Canada, Eire (Ireland) and the U.K. to discuss 
^sith the leading constitutional authorities in those countries 
some of the basic provisions of the Indian Gonstitudon^ A 
report embodying the results of such discussions is included 
as a separate chapter* 

it should be noted that in the chapter (20) on “ Panchayats 
as Electoral Colleges the references to articles and clauses 
relate to the original draft of the Indian Consdtudon* 

Some of the later chapters were written by the authort 
cither on important quesdom arising out of the cons dtu don 
after its final adoption (such as the position of India as a re¬ 
public in the Commonwealth and common citizenship rights) 
or on specific matters, like the powers of the President under 
the constitution and the dudes of the Finance Commission. 

To Dr. Rajendra Prasad, our President, I owe a deep debt 
of gradtude for his encouragement and the keen interest he 
displayed at every stage of the preparadon of this volume. 
I had free access to all the records of the Consutucni: As¬ 
sembly in his possession and his permission to include some 
of the documents in this collection. Several friends gave 
their whole-hearted co-opera don and greatly simplified my 
task- I must mendoPi in particular* Sri P. N. Krishna Mani* 
Under Secretary of the Rajya Sabha, whose close coUabora- 
don I found indlspeii^abkj also Sri M. P. Sarangapani, who 
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toot great pains to revise the manuscript and correct the 
proofs. To the editor of Tht Hiidu I am grateful for his 
permission to reproduce two papers which originally appeared 
in that paper. 


AifEo Dfiki 
1s t February tgfio 


B. Shiva Rao 
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A BIOGRAPHICAL SKETCH 


Sm Senegal Karsinga Rau— B. Ni Rsu, as He was known 
in his later years—^Had a career of singular brilliance from his 
early boyhood, obtaining a first class In every examination in 
the Madras University and standing first among the successful 
candidates on every occasion. He graduated in 1905 with 
a triple first in English, Physics and Sanskrit (adding a 
first in Mathematics in the following year) and won all the 
academic prizes and medals that were open to him. With 
a Government of India scholarship he proceeded to England 
and joined Trinity College, Cambridge, where he tuon a 
“major” scholarship, again being first in the competitive 
test in his first year. At the end of his career at Cambridge, 
the choice lay before him of cither accepting a Fellowship at 
Trinity or entering the l.C.S. He chose the latter and 
returned to India in 1910. 

As an I-C-S. officer, he was posted to (undiv'ided) Bengal, 
where he spent about fourteen years. For a brief period he 
had his training as an executive officer; but by temperament 
he fdt a preference for a judicial post and served as a judge 
in several districts, mostly in East Bengal, acquiring an in¬ 
timate knowledge of the civil and criminal laws of the land. 

The quality of his work as a district Judge in Bengal 
attracted official notice, and the Assam Government offered 
him in 1925 the dual post of Secretary to the provincial 
Legislative Council and Legal Remembrancer to the govern¬ 
ment, It meant a different type of work; but even more 
attractive was the change from the humid, malarial districts 
of East Bengal to the bracing hill-station of Shillong. For a 
period of about eight years he served the Assam Government, 


INDIA’S CONSTITUTION IN THE MAKING 


but his duties were not strictly limited to the posts that 
he officially occupied. The provincial government was 
quick, to see that his knowledge and talents could be used 
with great advantage in other spheres. When the Simon 
Commission toured India in ipaS-ug, he drafted the Assam 
Government’s memorandum pleading for a generous financial 
deal for the province from the proceeds of the duty on tea. 
So favourable was the impression created by the memorandum 
on the Commission that the Assam Government decided to 
depute him to London, after the third Round Table Con- 
fcrcncc in 1933, to present its case before the Joint Select 
Committee of Parliament, 

Sri B. N. Rnu’s wide kiiowledge of constitutional affairs was 
also utilised for a more general purpose, .Sir John Kerr (at 
that time Governor of Assam] \%’rolc to him about the pro¬ 
posal then under the considerarion of the Joint Select Com¬ 
mittee that seats in the new Council of States should be 
filled by elecdon, on the basis of the single transferable vote, 
by the members of the provincial legislatures. The Joint 
Select Committee had asked Sir John Kerr to prepare a note 
on the manner in which the system could be worked. He 
passed on the request to Sri B. N. Rau as being more com¬ 
petent to deal with the problem than himself. 

On his rciura to India in 1935 he could have gone to the 
Calcutta High Court as a judge; but the Government of 
India was eager to borrow his scrt ices, if he was ivilling to 
make tlic sacrifice, for work in New Dellii in connecdon with 
the new constitution.* This appomiment [which he accepted) 


• The Chief Sttmary to the Govcmnicni wrote to him: 

"The appointment (with the Government of India] ii likely Id lasi for one 
year anct nug^hl conlinUiifi imlil the introduction, of provEncEaJ autonomy. loUf 
name ha be^n luggaicd for this apfiointmenip but htTfore proceeding rurtherT 
I ihould be Riad to know your own viewi in the matter. Acceptance of [lie 
appCHTitment would mean diat you would have to forego any chance of acting 
in the High Courl which migtit occur between npw and Uie iatfoduction of 
proviiidBJ aulonomyr WYi beginning of 1957." 
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proved to be the beginning of a new career; and in many 
ways It marked a period of intense activity in spheres for which 
he wm well qualified by his earlier experience and talents* 
The introduction of the constitution of 1935 had pushed 
to the forefront the intricate problem of revising all the 
cxbting Central and provincial statutes to bring them into 
accord with its provisions. The task involved enormous in¬ 
dustry, a meticulous knowledge of the Jaws of the land and a 
high standard of draftsmanship. He accomplished it in less 
than eighteen months^ thus enabling the constitution to be 
brought into operation without any delay. 

On the completion of this assignment he could have con* 
tinned to function in the Refortns Office of the Government 
of India. But Sir Maurice Gw^er, the first Chief Justice of 
India’s Federal Court, w^as anxious to have him as a colleague; 
and one of the qualifications for appointment as a judge of the 
Federal Court was a minimum of five years* experience on 
the bench of a High Court. He, therefore, went to the 
Calcutta High Court* in lending ihuis to qualify himself for 
a place on the Federal Court. His term as a judge was, 
however, not desdned to run a smooth course. First came 
a dispute about w'agcs and working conditions on the old 
G.I.P. Railw^ay which had to be referred to a court of en¬ 
quiry^ presided over by a High Court judge, and Sri B. N. Rau 
Vk'as invited to be its chairman. 

Shortly aficr die completion of the enquiry a second inter- 
rupdon occurred, w hen the Government of India felt that 
Hindu Law reform, however desirable or acceptable to 
progressive opinion, could not be undertaken piecemeal. A 
committee, it was suggested, should first sur\'ey the entire 
field and make a report, as the ground-work for a series of 
planned reforms of different parts of Hindu Law. The choice 
for the chairmanship again fdl on Sri B* N. Rau. 

Even while this enquiry was in progress, came a difficult, 
complex and, for India at any rate* a new problem—that of 
B 
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tile equitable <listrlbxjtion of the waters of the Indus and some 
of her tributaries among s(r%'Cral regions of undivided India. 
The main disputants were Sind and the Panjab; but there 
were others almost equally inlcrested in an equitable solution^ 
Bikanerj Bahawalpur and some other Princely States. His 
work as the chairman of the Indus water? Commission 
provides an illustration of the untiring industry, thorough¬ 
ness and impardaliiy with which he tackled every problem* 
He familiarised himself witli ail aspects of the problems of 
irrigation j and the report that his committee submitted in 
1942 on the dispute has been regarded, not only in India 
but outside, as a classic on riparian rights, covering the 
subject with great legal knowledge and technical accu- 
rac)^ 

After formal retirement from the Indian Civil Service early 
in 19441 he was persuaded by Sir Tej Bahadur Sapru (who 
enjoyed the confidence of the Maharaja of Kashmir) to accept 
the post of Prime Minister of that State- He ser^^ed the State, 
in a sphere that was new to him, for about eighteen months. 
Diflercnccs with the Maharaja complicated his task and he 
offered his rcsignadon in December 1944; but by June 1945 
he felt that he tould no longer carry on the administratioii 
of the State without a free hand and resigned tlic post. In 
a letter to the Maharaja he wrote: 

“ Briefly, Your Highness, I have been cxinsdous for some time 
that we do not see eye to e%'c on certain fundamenlal matter? 
of external and internal pohevp And that leads, as it must 
lead, to dlsagrcdncnt in many a detaiL 1 have never questioned, 
and 1 do not now queslion, the position that in all these maitcrs 
Your HighnessY decision must be filial. The Prime Minister 
must cither accept it or resign. To accept it without conviction 
would not Ijc fair either to Your Highn-es? or to the State, and 
I am gTatcful to Your Highness for letting me resign. . . * 
I need not repeat to Your Highness that if in the days to 
come I can be of any service to the State, wheres'er I may 
be, that iCTyice trill be rendered gladly and freely.” 
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At that time, iJic Second World War in its final 
stages, and preliminary moves had already been mitJated by 
the Viceroy, I^rd Wavcll, for breaking the poUdcai dead¬ 
lock in India on the cessation of hostilities. Sri B. N. Rau 
had served for broken periods before and during the war 
in the Reforms Office of the Government of India, sometimes 
officiating as Reforms Commissi oner« He had acquired an 
intimate knoivlcdgc of various facets of the eonsti tutional prob^ 
lem, to which w^as now added the somewhat brief experience 
of administering as Prime Minister the State of Jammu and 
Kashmir. 

On relinquishing this post, he was asked by the Government 
of India if he would consider the offer of a permanent judge¬ 
ship of the Calcutta High Courts He replied in a brief letter 
to the V'iccroy^s Private Secretary, expr^ing gratitude for 
the consideration shown; but the offer was declined on the 
ground best stated in his own words: 

If persc^nal prospects were ail, a decision would baxo been 
easy; but I have now reached a stage in my official life 
when they ought to cease to count, and I have therefore to 
look at the matter from another point of view. *rhe big thing 
before India is rtew Federation^ I have spent^ off and on, over 
a dozen years in the study of const]tutiona! Jaw in general and 
the Indian Constitution in particular; and within tlic iiniits 
permitted to me, I have liad some share in the Avorking out 
of the debiils of the federal scheme now taking shape. If, 
therefore, I have any choice, 1 should like to stay on here 
until Federation, in whatever form it ultimately comes, is an 
accomplished facL This will mean the abandonment of any 
prospects in the High Court, or anywhere else via the High 
Court, but such things are inevi tabled * 

The Viceroy, appreciating his point of view^ placed him on 
special duty, with the status of a Secretary, on the Govemor- 
GeuemPs Secretariat on the Reforms side. For nearly a year 
he occupied this post, until he became Constitutional Adviser 
to the Constituent Assembly on its establishment In July 1946, 
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During the two following years, he was kept busy with a 
number of other important assignments, vety different in 
character, in addition to the main one of assisting the Consti¬ 
tuent Assembly. Sir Jeremy Raisman, who was Finance Mem¬ 
ber during the greater part of the Second World War, was 
interested in introducing legislation for an estate (or death) 
duty. Taking advantage of his deep knowledge of Hindu Law 
in all its branches and his legal acumen, Sir Raisman asked 
him for the draft of a measure, with the main details worked 
out. The draft was later revised and modified, again by 
its author, under instructions from Sir Jeremy Raisman’s 
successor. Sir Archibald Rowlands, The present law on the 
subject is largely modelled on this revised draft. 

Another assignment, however interesting it might have been 
from the legal standpoint, was altogether unrelated to his 
official position and duties. Considerable interest had been 
roused in India, shortly after the end of die Second World War, 
in what have since come to be known as the Indian Nadonal 
Army trials. The first of these, involving three officers of the 
Indian army who had joined Netaji Subhash Chandra Bose’s 
hberatlon forces in Malaya, had attracted a great deal of 
attention. The trial took place in Delhi’s historic Red Fort 
and chief among the lawyers engaged for the defence was Sri 
Bhulabhai Desai, who argued the case with remarkable abi¬ 
lity. The line of defence was suggested in a carefully drafted 
memorandum by Sri B. N. Rau. 

An accidental meeting in New Delhi in December 1946 
widi U Aung San, Burma’s young and brilliant Prime Minister, 
led to a quick decision by the latter to have Surma’s Constitu¬ 
tion framed on the principles and by the methods India had 
adopted. Burma’s Constitutional Adviser w-as deputed to New 
Delhi where he spent some weeks in the early part of 1947 for 
daily and detailed consultations with Sri B. N. Rau. Later, in 
August of that year, he was invited to Rangoon to witness the 
passage of the final draft of Burma’s Constitution. The first 
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draft had been framed with such care and precision that the 
subsequent Uik of her Gonstiluent Assembly was greatly sim¬ 
plified and the cDnstitution was adopted far ahead of schedule. 

All these were in reality side-occupationsj however impor¬ 
tant in. theiuselvcs. How he could find time for tackling the 
great problems placed before him was a matter of astonish¬ 
ment even for those who were aware of liis capacity for hard, 
unremitting work and his brilljant versatility. None of these 
problems interfered with his main task of dealing with the 
post-war consfitution of India. Almost immediately on join¬ 
ing the Govemor-Gcncrars Secretariat^ early in September 
1945, he Vn^orkcd on the draft of an Indo-Bntish treaty^ * 
assuming that the main principles of the Cripps oRcr of 1942 
would be the starting point for fresh negotiations. The draft 
w^as ready for preliminary discussions wdth the rclcvaut author¬ 
ities in India by the end of November of that year- 

in 1946, despite the Cabinet Xfissiou's historic statement, 
httle positive progress was made with the preparation of the 
constitution* Tlic first session of the Consdtuent Assembly 
could not meet until December 9, 1946 though the Cabinet 
Mission's statement had been published on May 16 and the 
office of the Constiiuent Assembly came into existence early 
in July. All through the intervening montlis (between July 
and December) there were inconclusive discussions between 
the leaders of the Congress and the Muslim League about the 
interpretatiou of the Cabinet Mission's statement and the 
composition of the interim government. Sri B. N* Rau was 
frequently consulted by both sides on specific issues. Indeed, 
on one occasion (in September 1946) Mr.Jinnah had a dis¬ 
cussion with him which covered almost every point. Pakistan 
and its viability were one of the main subjects to be discussed, 
judging from pencil notes recorded at the time** Mr* Jinn ah 
seemed more or less satisfied, at any rate temporarily, both as 
regards the procedure that die Constituent i\sscmbly ivas 


• For Mr. no|e am! the reply^ icc i^c InEroduciLon. 
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likely to adopt and the fiinctions of the mterirn government. 
WTien the negotiations took a more difficult turn later (in 
November 1946}, Lord Wavell suggested to Mr. Jionah the 
desirability of another such discussion. That, even if one 
took placC;, secerned 10 have had no effect on the subsequent 
developments* 

Only in 1947, after Mr* (now Earl) Attlee's declaration on 
floth February in the House of Commons foreshadomng the 
jnevitability of Pakistan* did the Indian Constituent Assembly 
get down to serious business. The prehmiaaries were quickly 
settled, mainly because of Sri B. N. Rau's skilful and com- 
*pctcnl handling of the several issues, and tlic Constituent 
Assembly was able to commence the detailed consideration of 
the draft constitnrion, section by section, in the late summer 
of that year* 

The declaration of Independence on 15th August, partition^ 
the numerous and difficult problems to which it gave rise 
and the extremely heavy strain of dealing with the influx of 
refugees reckoned by the million had little effect on the course 
of the Gonsdtuent Assembly* By October of the year, Sri 
B. N. Rau was able to leave for the U.S.A,, Canada, Eire 
and the United Kingdom for personal discussions with leading 
constitutional authorities in those countries* 

The study tour, apart from proving valuable in reaching 
tentative decisions on certain provisions of the Indian Con- 
stitution, led to fruitful contacts. An Interesting personality 
whom he met in New York in November 1947 was Dr* Chaim 
VVeizmann, the distinguished founder of the State of IsracL 
They discussed tlten, and again in an exchange of letters 
later, the possibilities of Israel assisting India in her economic 
development. 

Justice Felix Frankfurter of the Supreme Court of the 
U*SpA. was another with whom he came into intimate con¬ 
tact, The impression on the former must have been profound; 
later, he stated to Sir Girja Shankar Bajpai, at that time 
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Secretary-General to the External Affaire Mmbtry: “Ifthe 
President of the U.S.A, were to ask me to recommend a judge 
for our Supreme Court on the strength of hb knowledge of the 
history and working of the American Constitution^ B* M. Ran 
would, be the fir^t on my list 

Before the commencement of the Constituent Asssembly 
$^ion m July 1946 for a detailed discussion of the draft 
constitution, the President {Dr, Raj end ra Pmsad) suggested 
in a letter to Sri B. N. Rau a preliminary' personal dis¬ 
cussion ‘ point by point * at Simla. The President also 
referred to other points in his letter: in particular, to Indian's 
position in die Common wealth. Observing that Sri B. N, 
Rau’s paper on the subject of India and the Common¬ 
weal Lh was “ a useful and thought-pro voting paper, 
intended to stimulate discussion rather than to offer ad- 
vicc,^^ lie added, “ the quesdon needs to be dUcussed on a 
plane higher than that ordinarily allotted to other questions 
of policy and you have raised it to that plane^ It will, of 
course, be for the government and die members of the 
^!\ssembly to lake the decision in the matter, but it is useful 
and as well that people generally give thought to it”. 

The President also refeired to the possibility of his being 
offered a new assignment by the Prime Minister and sought 
his rcacdons. In reply Sri B. N. Rau wrote: 

“Tlie Prime Mimster has not mentioned anything to me' but 
1 should like you to know what 1 fel generally. It is now 
nearly two years since I first took on my present job as 
Constitutional Adviser; and when 1 took it^ 1 made it a 
conditidn that it should be on an honorary basis. It has largely 
been a labour of love all tlirough, and I have been doing it in 
spite of various difficulties. Indeed^ there were moments when, 
but for the fact that jwn were the President and perhaps needed 
me, I should have liked 1:0 retire from the scene. We arc now 
nearing the end of our labours in the Constituent Assembly 
and I hope you will be able to spare me as soon as any work 
which is congenial to me offers ludf.” 


X*lv INDIA'S CONSTITUTION IN THE MAKING 

With the Constituent Assembly busy over the detailed 
considerations of the provisions of tlie constitution, guided by 
Uic drafting committee, the main task of the Consdtutioual 
Adviser, as he had pointed out in his letter to the President, 
had virtually come to an end. But other problems were 
emerging, complex from a constitutional lawyer s point of view. 
For instance, the Nizam’s advisers were claiming the right 
for Hyderabad to appeal to the XJ.N. Security Council against 
India's intervention in the State in 194®* Could an Indian 
State exercise such a right; in other words, did the Security 
Council have jurisdiction, over relations between India and 
a Princely State ? 

The brief on this subject was prepared by Sri B. N. Rtiu 
in dose consultation with the Prime Minister and the Minister 
who administered the portfolio of the States, Sardar \ allabb- 
bhai Patel. Sri A. Ramaswami Mudaliar argued the case 
before the Security Council in Paris in October 194® 
lines of the brief. Sri B, N. Rau w'as sent on the Indian 
delcgadon to the U. N. General Assembly that year, mainly 
to asdst IndLt’s spokesman on the Hyderabad issue. But he 
made his mark as an outstanding delegate, especially in the . 
committee of the General Assembly which considered, for 
the first dmc, the peaceful uses of atomic energy. 

Encouraged by the general support promised by a number of 
delegadons, Sri B. N. Rau’s name was proposed at that session 
for one of the vacancies in the Intemarional Court of Justice 
at the Hague. His prospects seemed good in the initial 
stages of the complicated baUot. But later a deadlock ensued, 
with India and Greece t>ing for the last place, followed by 
Yugoslavia in the vote. For reason® which had nothing to 
do with the merits of the candidates concerned in the contest, 
several Powers, which had earlier promised to support India 
and had voted accordingly in the preliminary ballots, sudden¬ 
ly £\vitcbcd over to Yugoslavia’s candidate. Sri B. N. Rau 
was, however, elected at the same session of the GcncraJ 
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Assembly to ihc International Latv Commission, and con¬ 
tinued to be a member andl he was elected to the Inter¬ 
national Court of Justice at the end of tfjsi.* 

The Hyderabad issue threatened to come up again before 
the Security Council in ibe spring of 1949, and Sii B. N. Ran 
was deputed by the Government of India to argue the c^ for 
India on this occasion. His reputation ss a skilful and brilliant 
advocate had already been established in U. N- circles. There 
was little for him to do of any substance in the Constituent 
Assembly, though he utilised his visits to London for personal 
discussions rvith the Lord Chancellor and Sir Stafford Cripps 


• A Brazilian colleacuz (al» cizcusd by ihe IJ. 
dzsGribcd him iu the fotlowin^ wiTOs in ad aiuele m a Brazilian joumaJ iowa«b 
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■•In the Afictnbly • in, acIrnOwledBinR the utility ^ f 
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on die question of India retaining, as a republic, her member¬ 
ship of the Commonuealth, He drew up tn April 1949, at 
the Lord Chancellor's request^ a formula briefly stating the 
Indian and the British poinis of view, 

it should not be assumed that this formula was easily 
acceptable to the British Government. In February of that 
year, Lord Jowiu, the Ijard Chance^llott referring to a broad¬ 
cast given by Sri B, N. Rau from Lake Success on ** India and 
the Commonwealth ”, had commented in the course of a letter : 

m * w r 

" It is true ihat it is of die essence of our Commonwealth 
ihai all iu membera are equal in status. It is, of course, a 
dub from: which any member can resign, if he is so minded. 

'"The only doubt 1 have is with regard to the first question 
you foiuLulatc: ^ Is there room within the Commonw'ealth for 
a State with a republican constitution ? " I think you deal 
with this in much too cavalier a ^hion. 

" s- + -p 4 

Vet we can help ^ch other and we shall each need the 
other’s help in the difficult days that confront us, and I believ'e 
thb help could be better given if we both bdong to the club.” • 

The Constituent Assembly was drawing to a close towards 
the end of 1949, and Sri B. N. Rau had already proved his 
worthiness to represent India at the U.N. on such issues as 
Hyderabad and Kashmir Sir G. S, Bajpal w^as aware of the 
great respect in which he %vas held and the influcitcc he wield¬ 
ed on his colleagues. As he wrote later, though he came late 
into the profession of diplomacj', in die three years that lie re¬ 
presented India at the U.N* he made a deep impression, 
both on the Security Council and the General Asembly by 
his fairness, sincerity and the crystal-clarity of his mind ”. 

When India was elected a member of the Security Council, 
Sri B. N. Rau was the natural choice of die Government of 
India, with the rank of an Ambassador* During this period, 

* The text of Lord Jpwttl*5 IcttK- ia to bf fqijml an p. 35$ of tlioi volunw. 
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in rapidly failing health, lie worked hard as India’s spokesman 
on such diverse topics as Kashmir, atomic energy, the future 
of the Italian colonics in Africa, Korea and China. Such wras 
his sense of duly that within four weeks of undergoing an 
operation for cancer, he was in his scat in the Security CkiuncU, 
gj^gyimg the ease on Kashmir from India s standpoint. He 
had a^ the satisfaction of having laid the enduring founda¬ 
tions of an Afro-Asian group in the U.N. 

The w'ork, especially in the Security Council, was hard and 
exacting* The preparation of his speeches on delicate issues 
like Kashmir involved a great deal of labour. Outside the 
U.N* he was much in demand, both as India’s spokesman 
and as an earnest seeker after world peace. 

By the end of 1951, he had reasons to fear a recurrence 
of cancer. He yearned for a portion in which he could give 
some attention to his health* Moreover, India’s term as a 
nicmbcr of the Security Council was coming to an end, and 
he could hand over the responsibilities as India’s permanent 
delegate to the U.N. to a successor, happy in the thought 
that he had done his best to maintain his country’s reputa¬ 
tion high. 

It was in such circumstances that the invitation came to 
him from the External Affaire Ministry to stand for election 
to the International Court of Justice for one of the vacancies 
due to occur at the end of that year. The election came 
without much cflbrt at canvassing by the Indian Delegation. 
When he was leaving New York early in 195a to taki: his 
seat in ihc court at the Hague, his successor asked him for 
advice on the policy to be pursued by him. He replied: 

Whatever be the theme, let your language be soft, but make 
your facts deadly”* 

He was not destined to serve on the International Court 
for much more than a year. By the summer of 1953 it was 
clear that his old trouble had returned in an aggravated form, 
beyond the resources of his medical advisere. As he lay ill 
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in a Zurich liospital, in October of that year, beyond hope 
of recovery, there was a moving incident* An unexpected 
i^itor called on him, the late Mr. Ghulam Mahomed (at that 
dmc Governor-General of Pakistan). Leaning heavily on 
crutches, with his own health shattered hy a paralytic stroke, 
he said in a voice that was hardly audible, “ Come, and be 
my guest at Karachi. We will look after you. We have no 
one like you In Pakistan 

* * * m 

.Anyone reading this narrative might imagine that life for 
Sri B. N, Rau rvas an unbroken series of successes. .As a 
rccoj-d of achievements in a world of events such an inference 
would probably be right. He had, however, his full share of 
sorrows and disappointments about which even those near 
him knew' very little. 

What sustained him through sucli a life no one can really 
tell. But there are glimpses of the influences which seemed 
to have guided him. One of the frequently-quoted passages 
in his seeches in the U.N. and outside was the following 
from a biography of Gladstone: 

“ We believe in no man's infalilbility, but it is restful to 
be sun* of one man’s integrity.” 

In a memorable speech on Gandhiji that he delivered in 
Philadelphia in October 1950 he said: 

"The atomic bomb h the greatest explosive force that we 
know 111 the physical world today. Yet, what starts this tre¬ 
mendous explasion is one single neutron—an infuiitesimal, 
invisible particle which, acting as a kind of gun, first sets off 
two other guns and then each of these two sets off two others 
and so rai, until there is a terrific force of almost earth- 
shaking dimensions. lATiat is true of the physical world U also 
true of the moral: there also we may have vast chaln-reactioiis 
radiating from a single Individual. One of the lessons which 
we may learn from modem science, therefore, is the importance 
of the infinitesimally small and, by analogy, the tremendous 
potential worth of the individual human person and the hmnense 
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value of iudividuii! freedom. If a single indivLduaf orRanisa- 
don* or country can set in motion the right kind of idea, it may 
ukLmately move the ^vholc world/* 

Late in life^ be had come into contact with Einstein and 
Gandhiji; and the influence of these two eminent personalities 
was great. He had a vision of the future w'hich he p]:iccd 
before his audiences in the U.S.A* in words of superb cjnality: 

^'^Let us consider for a moment man, not as an individual^ 
but Man in the surni Man with a capital M. The earth which 
he inhabits is a small planet revolving round an insigniheant 
star (for that is what the Sun is)—so insignificant that if by 
any cosmic catach^m it were to disappear, the event W'ould 
not c\^eti be noticed from the remoter parts of our own galaxy, 
let alone the innumerable other galaxies in the Universe. On 
this planet, which is many millions of years old, Man is a 
ver^^ recent arrival, compared with other forms of life. His 
normal expectation of life is about 70 years. Thus on the 
purely physical plane, hr is a mere speck in space and time. 
McfSt of his life is a strt^gle for existence, leaving little dme 
for higher thought. x\nd yet Icxik at his achiet'ements in the 
few^ thousands of years since civilisation began. ^ Perched 
precariously on this rotating speck of mud and water ^ that 
w^e call the earth, Man, in the brief intervals of struggling to 
live, has hy mere force of thought penetrated into the deepest 
mysteries of the Universe; has discovered the laws of the infini^ 
tdy vast spaces around us as well as of tlu: infinitely small world 
within the atom, and is now in the process of creating a minialure 
Sim that we c^l the hydrogen bomb. VVhen we contemplate 
these truly wonderful conquests of external Nature, have we 
no reason for hoping that he will—before very long—discover 
the laws of his own welM>eing and learn to conquer himself 
rather than destroy himself? Surely, the end of all hb labours 
could not merely be the destruction of the race.** 

These passages reflect, in language of which he alone w'as 
capable^ the sentiments tvhich moved him in all his actions 
and moulded hb outlook on life. Some months after hb elec¬ 
tion to the International Court in 195^2, Justice Frankfurter 
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of the Supreme Court of the U.S.A. said to him in the course 
of a letter; 

“ Remembrance of you will, 1 am confident, be among die 
very last lo fade. My talks with you (in October 1947 ) were 
among the pleasantest and most satbfying of al) my experiences 
in Washington. On more than one occasion 1 said behind 
your back—and so I shall dare offend your modesty" and say 
it to yotir face—that you arc one of the few people I cv-er 
encountered who had a deep, instinctive sense of justice. I 
begrudged the years you gave, 1 am sure eonsdentiously, to 
diplomacy and rcjoici^ when yon took your rightful place on 
the Court." 

Such W'as the measure of the man who represented India 
for a time in the United Nations and the International Court 
of Justice. He w'Cnt somewhat before his time, but with 
the satisfaction of having won many friends for India in 
the United Nations and maintained her reputation high in 
the world. 


INTRODUCTION 


British policy towards India, in the two crowded years 
between the end of the Second World War and the grant of 
complete freedom in August I 947 > appears In retrospect to 
fall into some well-defined, broad phases. 

The first was a preliminary one, marted by Lord Wavcll’s 
c0brts to bring into existence a coalition government 
representing the major communities and groups to function 
within the limitations of the Government of India Act, 

In the absence, however, of any intelligible principle to guide 
the Viceroy in his moves, failure was inevitable, leaving 
behind a trail of disappointment and frustration. 

A touch of realism was imparted to the situation when, as 
a result of the British general elections In the late summer of 
1945, a Labour Government under Mr. (now Earl) Attlee 
was installed in office. One of its first decisions, within a few 
weeks of its taking up office, was to summon Lord Wavcll to 
London for consultations. Fiom the bepnning it seemed clear 
that the Labour Government’s intention was to resume 
negotiations with Indian leaders from the jioint of their 
breakdow'Q after the Cripps Mission of 1942. 

Informal consultations were initiated in India under the 
Viceroy’s instructions with Icadeis like Mr. Jawaharhd Nehru 
to ascertain their views on some of the problems that were 
bound to arise in the course of the negotiations. Sri B. N. Ran, 
who was at that time on special duty in the Governor- 
General’s Secretariat, had a general discussion w'ith Mr. Nehru 
on November 21, 1945. From a note prepared immediately 
after the discussion, it would appear that on the reconstitution 
of the Central Government for the transitional period, while 
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the pcttnajicnt coDsdtulion was bcin^ framed^ Mr. Nehru 
expressed his preference for such recomtiiauon to await the 
resul ts of all the eke dons, Central and pro%nncial—announced 
for die end of the ycar^—^as otherwise there would be 
confusion of issues and no satisfactory reconstitution would 
be possible”* 

On the procedure for the reconstitution of the Centre, 
Mr, Nehru was apprehensive that the provincial represent- 
atives, if consulted, would only complicate the situation;* but 
he had no objection to the Central legislature being asked for 
a panel of names for a final choice by the Governor-General. 

in regard to the strength of the Constituent Assembly, the 
original Cripps' plan (of 1543) had visualised a mernbcrslup 
of 200. Mr. Nehru dJd not consider it adequate. On the 
other handj he thought that '*it might with advantage 
consist of 300 or even 400 members,” adding: "The actual 
drafting would be done by a committee appointed by the 
consdtution-making body^ which would probably lay down 
certain general principles, leaving the details to the committee. 
Having laid down the general principles and appoLnied the 
drafting committee} the constitution-making body would 
disperse for the time being and meet again to discuss the 
draft after it has been prepared by die committee. 1 do not 
think that this would lead to any delay. The disadvantage 
of a small body would be that the same members must 
necessarily participate in the discussion of all matters; and 
if there should he a deadlock^ no fresh light would be forth¬ 
coming* A large body necssarily means more ideas thrown 
into the common pool and extreme views arc not likely 
to prevail 

Another point in the discussion related to the decisions of 
the Constituent Assembly being considered as binding on all 

■ Mt. Nchni had obwiqualy in miiKl Lord WavfiiJ** umuccosTul efforts cairlier^ 
m the fummjcr at 1943 , (o rtcowtitutc tbe Cjovcixudciu in coiuultation 
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the provinces taking part in its deliberations. The questions 
and answers on this point are reproduced 

Question: Will this (the binding charaeter of the dedsions) 
not deter some of the provinces from joining Lii die deliberations? 
For if you tell the Panjab of Sind that by coming into 

the consthution-making body, they would be bound by its 
decisions even when they themselves dissent frcun those decisions, 
are the)' not likely to stand out from the very beginning? If, on 
the other hand, you tellevcT)^ province that It is free to come 
In, contribute to the disetmion and accept or reject the resulting 
consiitudou as it thinks fit, is there not a greater chance of Its 
coming into the coiTLStitution-making body and of accepting the 
consdtudoii framed, either immediately or possibly at a later 
date? Of course, if this plan is adopted, the dccbions of the 
oonsbtudon-making body must not be held lo bind even the 
dissentient units; these must be given a chance of accqjting or 
rejecting the oonstitudon as they think fit. The Congress has 
accepted the position that no unit can be coerced into a con¬ 
stitution of which it docs not itself approve, 

J^ihru: Yes; I think it would be better to give an option 
of adherence or accession to every unit, after the deliberations 
of the constitution-making body arc over. Undoubtedly, there 
can be no coercion in the matter. I recognise that the psycho¬ 
logical cfTcct of telling a province that even if it comes into the 
discussionj, the door will still be open for It to go out, may be 
that it will elect to stay in. 

Qmstifiit: From another point of view also, would it not be 
unreasonable to ask a province to Join the consUtution-makiTig 
body and compel it to accepi a constitution which has not yet 
been framed and is only to be framed by that body? The 
province laay very' W'tll my that without knowing what safe¬ 
guards for minorities the propo^ constitution is to contain, k 
cannot be expected to take a leap in the dark. 

^^Sri J^fhiu: That is so. At the same lime, T cannot help 
thinking that the question of safeguards has not hitherto been 
discussed in the context of existing conditions. For example, 
take the question of recruitment to the Services: it is quite 
possible that under a national government there will be such 
an expansion of govemmeniiil activities in planning, industrial 
development, etc., that there will be room in the Scaviccs for 
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wcrv'bcxly wilh certain minimum qualification^ and the quotion 
of ODiTUfnunat rados not ari^c al alU Ever^-body capable 
of making a contritaiition vAU have a job. Similarly^ in the 
defence forces our plan may be to have a standing force of 
small dimensions^ but extremely eflicient and well-equipped^ 
wi th a large reserve consisting of all able-bodied cidzciLS, with 
perhaps compulsory miUtary' training for a certain pedotL On 
this plan* again^ all conruntinal questions would recede into the 
background. I should also like the new const!tudon to lay the 
greatest emphasis on State activities such as plannings indu¬ 
strial development, relief of unemployment, nationalisation of 
key industries, etc.^ which will cut across communal divisionSi 
Another safeguard that I have iu mind would be to give the 
Upper House of the Central Ic^gislature specific funedons for 
the protecliou ofminoritiesj the Upper House being constituted 
on a province-basis or otherwise, so as to produce a balance of 
the various interests concerned. 

Q^li&n: Even assuming that some or all of these safeguards 
arc to be put into the consdtution^ don’t you think that a pro* 
vince might very well say: ^ Let us sec exactly w hat safegtiards 
go into the constitution before you ask us to accept it? * 

“ 5 rt jVVAra ; I agree that it should have the option of accept¬ 
ing or rejeedng the constitution after it has been made/* 

Two other matters were discussed^ more briefly^ Should the 
proceedings of the Constituent Assembly be public or private? 
It was pointed out to Mr. Nehru that in Canada the Con¬ 
stitutional Convention sat behind dosed doors; io Australia, 
the sittings were public; in South Africa they met in secret, 
following the Canadian mther than the Australian precedent. 
The results were that the Canadian Convention took i8 days 
to arrive at a draft of the constitution and South Africa took 
about three months, w^hile Australia took nearly a year. The 
great advantage of private sittings (it vim suggested) w^as that 
there w^ould be no playing to the gallery and members could, 
thereforCi without any embarrassment, abandon a position as 
soon as discussion show^ed it to be untenable; whereas if Uie 
proceedings were public, there were likely to be long speeches^ 
with the press joining in on one side or the other, with the 
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result that members would find it difficult to retreat from 
extreme positions, and agreed solutioiis would be retarded, if 
not prevented. Mr. Nehru tentatively favoured the proceed¬ 
ings being in secret, at any rate initially. 

On the subject of representation of the Indian States in the 
Constituent Assembly, Mr. Nehru appeared to be non¬ 
committal, observing; “In the course of my discussions on 
thb subject, the suggestion was made to me that the States^ 
representatives mighi be on a fifty-fifty basis, that is to say, 
half the number to be elected by the elected members of the 
State legislatures and the other half nominated by the Ruler 
The question was also raised, at this discussion, of adopting 
the Swiss idea of haJf-cantons^ as a possible solution for the 
problem of partition of the country raised by Mr, Jinnah 
and the Muslim League. Mr, Nehru was asked, ” Would it 
be possible to have ^ half-provinces" in what is now the 
Panjab or Bengal, with a certain degree of autonomy in 
cultural and other matters for each half? I [Sri B. N. Rau 
being the questioner] have not worked out the idea in detail, 
but would like to know your reactions Mr^ Nehru seemed 
attracted by the suggestion, ** as it would go a great way 
tow^ards safeguarding territorial minorities 

Such discussiom with India’s political leadcra—informal and 
tentative—enabled the Labour Government to formulate its 
line of action with some knowledge of its likely repercussions. 
The second phase of British policy opened with Prime Mimsicr 
Attlee making a carefully-prepared statement on March 15, 
1946, with the approval of the Opposition, in the House of 
Commons, His main points were: (1) a Cabinet Mission 
(consisting of Lord Pethick-Lawrence, Sir Stafford Cripps 
and Lord Alexander) would make ” the utmost endeavours 
to help India to attain her Freedom as speedily and fully as 
possible’^; and (2) India must decide for herself whether to 
remain in the CommonwcaJih or not. He added; But if 
she docs so elect, it must be by her own free wilL Tlie 
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lliitish Commonwealth and Empire is not bound together by 
chains of external compulsion. It is a free association of free 
peoples. If, on the other hand, she elects for independence, 
in our view she has a right to do so. It will be for us to help 
to make the transition as smooth and easy as possible 
After spending some weeks in India, during which detailed 
negotiations vrere hdd with different parties and groups, the 
Cabinet Mission announced on May i6, 1946 that while a 
new constitution was being framed on the procedure elaborate 
cd In the statement, an Interim government w'Ould be set up 
to carry on the administration of the country. On the vital 
problem of partition, the Mission was convinced that there 
was " an almost universal desire, outside the supporters of 
the Muslim League, for the unity of India Nevertheless, 
the proposal was examined witli great care and from every 
aspect. The Muslim League's claim for “ a separate and 
fully independent soverciEU State of Pakistan ” — comprising 
tw'O areas, (a) the Panjab, the North-Western Frontier and 
Baluchistan in the Nonh-West 1 and (i) Bengal and Assam in 
the North-East — was rejected as administratively and eco¬ 
nomically unworkable. Alternatively, could a smaller sove¬ 
reign Pakistan be set up, excluding from tlicse areas 
regions In which the Muslims did not form a majority ? The 
Mission declared even in regard to a stualler-sized Pakistan: 
" We ourselves are also convinced that any solution which 
involves a radical partition of the Panjab and Bengal, as this 
would do, would be contrary to the wishes and Interests of a 
very large proportion of the mhabitants of these provinces, 
the Panjab and Bengal; each has its own common language 
and a long history and tradition. Moreover, any division of 
the Panjab would of necessity divide the Sikhs, leaving sub¬ 
stantial bodies of Sikiis on both sides of the boundaiy'. We 
have, therefore, been forced to the conclusion that neither a 
larger nor a smaller sovereign State of Pakistan v,*ould provide 
an acceptable solution for the communal problem 


iNTRODUCnON 


XXXVtl 


In additionj said the Cabinet Mission, there were “ weighty 
administrative, ecDnotnic and military'considerations Fnr- 
thcr, against any sort of partition there was “ the geographical 
fact that the two halves of the proposed Pakistan State arc sepa* 
rated by some seven hundred miles The Mission concluded 
this part of the statement with ilic categorical observation: 

Wc arc, therefore^ unable to advise the British Government 
that the power which al present resides in British hands should 
be handed over to two entirely separate sovereign States”* 

The Congress had suggested a schetnc under which the 
provinces would have full autonomy, subject only to a mini¬ 
mum of Ccnfral subjects, such as foreign affairs, defence and 
communications. Under this scheme, the provinces, if they 
wished to take part in economic and administrative planning 
on a large scale, could cede to the Centre optiona! subjects in 
addition to the compulsory ones mentioned- That, again, 
seemed to the Cabinet Mission to present considerable con- 
sdtutiona! disadvantages and anomalies. 

Turning to the pnoblcm of the Indian States, the 
view was expressed that with the attainment of indepen¬ 
dence by (w^hat was at the time) * British^ India, whether 
inside or outside the British Cf^mm on wealth, the relation^ 
ship which had hitherto existed between the Rnkrs 
of the States and the British Crowm would no longer 
be possible: Paramountcy can neither be retained by the 
British Crown nor transferred to the nevr government. This 
fact has been fully recognised by those whom we intcrvieivcd 
from the States. Tlicy have at the same time assured m that 
the States arc ready and willing to co-operate in the new 
development of India. The precise form which their ccKopcra- 
tion will take must be a matter for negotiation during the 
building up of the new constitutional structure, and it by no 
means follows that it will be identical for all the States/^ 

A problem demanding separate attention, because of its 
exceptional character, was that of Bhutan, described from 
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1934 as "a State under British suzerainty, but not au Indian 
StateHer ruturc was a matter of natural concern and 
interest^ both to Bhutan and to India^ in tlic light of the 
Cabinet Mission's statement* Certain questions arose regard^ 
ing the precise relationship between independent India and 
Bhutan and her posidon pis-a-ifb the Consdtuent Assembly* 
Sri B. N. RaUi to whom these questions were referred, argued 
in a note {see Chapter 25 of this volume) that Bhutan’s re¬ 
presentatives tvere not called upon by die relationship existing 
at that time to participate in the labours of the Constituent 
Assembly; but that it would be open to die two countries to 
enter into a fresh treaty at any time in the future. 

The Cabinet Mission, after a comprehensive review of the 
situadon, recommended that India*^s Constitution should take 
the following basic form: 

(i) A Union of India, both British India and the States, 
which should deal with foreign affairs, defence and com¬ 
munications and have the powers necessary to raise the 
finances required for the above subjects; (a) the Union to 
have an executive and a legislature constituted from British 
Indian and States^ representatives. Any question raising 
a major communal issue in the legislature should require 
for its decition a majority of the representatives present 
and voting of each of the tw^o major communities, as well 
as a majority of all the members present and voting; 
(3) aJl subjects other than the Union subjects and all 
residuary pwwers to vest in the provinces; (4) the States 
to retain all subjects and powers other than those ceded to 
the Union; {5) the pro\incc$ to be free to form groups 
witii executives and legislatures^ and each group could 
determine the provincial subjects to be taken in common; 
(6) the comtiiutions of the Union and of the groups to 
contain a pro™ioii w^hereby any province could* by 
a majority vote of its legislative assembly, call for a 
reconsideration of ihe terms of the constitution after an 
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initial period of ten years and at ten-yearly intervals 
thereafter* 

The Cabinet Mission explained, " It Is not our object to lay 
out the details of a constitution on the above programme, 
but to set in motion machinery whereby a constitution can 
be settled by Indians for Indians. It lias been necessary, 
however, for us to maJkc this recommendation as to the broad 
basis of the future constitution, because it became clear to us 
in the course of our negotiations that not until that had been 
done was there any hope of getting the two major com¬ 
munities to join in the setting up of the constitution-making 
machinery ”, 

Dealing with the conslitution-making machinery to be set 
up in India, the Cabinet Mission obscnicd that the fairest 
and most practicable plan would be— 

to allot to each province a total number of seats pro¬ 
portional to its population, roughly in the ratio of one 
to a million, as the nearest substitute for representation 
by adult suffrage; 

(i) to divide this provincial allocation of scats between the 
main communities in each province in proportion to 
their population; and 

(f) to provide that the representatives allocated to each 
community in a province should be elected by members 
of that community in its legislative assembly. 

With this end in view, the province were classified into 
three groups; A, comprising Madras, Bombay, United Pro¬ 
vinces, Bihar, Central Provinces and Orissa; B, comprising 
the Panjab, the North-Western Frontier Province and Sind; 
and C, comprising Bengal and Assam. (The Chief Com- 
missioncts’ Provinces of Delhi, Ajmer-Merwara and Coorg 
were included in group A.) 

After a preliminary general meeting of representatives of 
all the groups to decide the general order of business, the 
election of a chairman and other office-bearers and of an 
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Advisor).^ Committee on the rights of atizens, minoriiicsj 
tribal and excluded areas, it was proposed that the provincial 
representatives should meet in three sections representing res- 
pccUvdy groups A, B and C. These sections would then settle 
the provincial constitutions for the provinces and also decide 
whether any group constitution should be set up for those 
provinces and what should be the subjects to be dealt with 
by such a group constitution. It was further suggested that 
a province ihould have the power to opt out of a group 
in accordance with a provision to the cficct that, as soon 
as the new constitutional arrangements came into opera¬ 
tion, it should be open to any province to elect to come 
out of any group in which it had been placed;; and 
such a decision should be taken by the legislature of the 
province after the first general clecdon under the new con¬ 
stitution. 

Regarding the Advisory Committee’s furtetionSj it was laid 
down that it would contain due representation of the interests 
affected and their function would be to report to the Union 
Constituent Assembly upon the list of fundamental rights, the 
clauses for protecting minorities and a scheme for the ad¬ 
ministration of tribal and excluded areas* and to advise 
whether th«e rights should be incorporated in the provincial, 
the group, or the Union constitutions. 

On the subject of the Indian Stales, it was held that they 
would be given in the final Constituent Assembly appropriate 
representation which would not, on the basis of the calcula¬ 
tion of population adopted for the rest of India, exceed 93; 
but the method of selection would have to be determined by 
consultation* The States would, in the preliminary stage, be 
represented by a negotiating committee. 

A treaty would be necessary, said the Cabinet Mission, 
" between the Union Constituent Assembly and the United 
Kingdom to provide for certain matters arising out of the 
transfer of power 
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No one could ptedici with any assurance at that stage 
(fl) whether India would remain in the Commonwealth or 
^oose the path of independence without such membership; 
(i) whether India would retain her unity or have to accept 
pardtion as the price of her liberty; and (r) whether the 
Princely States would agree to integration with a united 
India, or have the option to accede to one of the two 
independent, sovereign States in the event of partition. 

These were the main imponderables of the situation which 
influenced the draft of an Indo-Bridsh treaty. Sri B. N. Ran 
had already completed a memorandum on the subject which 
he finalised in November 1945^* 

The Cabinet Mission's statement concluded with an earnest 
appeal to India* 

We hoj>e that the n.G\v independent India may choose to be 
a member of the British Commonweal ih_ Wc hope, in any 
events that you will remain in close and friendly association 
with onr people* But these are matters for your own free 
choice. Whatever that choice may bCt w e look fonvard widi you 
to your ever-increasing prosperity among the greatest nations 
of ihe world and to a future even more glorious than your past 

The general position that emerged out of this historic state¬ 
ment of the Cabinet Mission was that India could decide for 
herself whether to remain in the Commonwealth ^ or become 
completely independent ; that an elected Constituent Assembly 
would be set up to frame a constitudon; that the partition of 
India being from every point of view' undesirable, power 
could not be tramfeired by Britain to two entirely separate 
sovereign States; and that efforts should, therefore, be made 
to preserve, if at all possible, the unity of the country [a] by 
restricting federal authority {as the Congress was wdlling to 
do) to three or four subjects, leaving all oilier subjects (in¬ 
cluding residuary powers) to the provinces; (A) by providing 
for a group of provinces to combine (if they so decided) for 

* mt Chapter 28. 
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certain common subjects' and (£) hy giving a province the 
option to reconsider its position in relation to the group after 
a period often years. Meanwhile* the administration of the 
country during the period of transition would be m the hands 
of the leaders of the major political parties and groups to be 
run with the maximum of freedom on the bas^is of Dominion 
status. 

The sitnadon w^as thus uncertain and fluid, with some vital 
problems unsolved and the lines of development unpredict¬ 
able^ It was not dear w^hcihcr Mr. Jinnah would advise the 
Muslim League to participate in the w'ork of the Cbnstitucnt 
Assembly under the conditions and with the stipuladoos 
prescribed by the Cabinet Mission^ Further ahead loomed 
the issue of complete independence or retention of member¬ 
ship of the Commonw'ealth. 

It seemed likely for some time, especially in the early staged 
of the negotiations* that the Muslim League would co-operate 
with the Constituent Assembly. It had declared; “The goal 
of a complete sovereign Pakistan still remains the unalterable 
objective of the Muslims in India but since " the basis and 
the foundation of Pakistan (w^erc) inherent in the (Cabinet) 
Mission's plan (because) of the compulsory grouping of the 
six Muslim provinces in sections B and C ”, the Leaguers 
representatives w^cre authorised by this resolution to partici¬ 
pate in the work of the Constituent Assembly “ in the hope 
that it would ultimately result in the establishment of a com¬ 
plete sovereign Pakistan The League attached importance 
to the provision in the Cabinet Mission^s statement for the 
secession of provinces and groups from the Union reserving to 
itself the right of ultimate decision (on Pakistan) being con¬ 
tingent on the deliberations of the Constituent Assembly.* 

The Constituent Assembly's office was set up on JSt July 
1946, with Sri B. N. Rau in charge as Constitutional Adviser. 

* See ihc roolution of the CouTkcil of Uie AlE-lndli Mmlinn of 6ih 

June I!M6. 
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Bill the first session of the Assembly could not be summoned 
until the gth December of that year, the inter\xnln^ months 
having been taken up wth such necessary preliminaries as 
ihe dec don of the provincial representatives In accordance 
witli the Cabinet Mission’s plan, but even more ^kh dimcult 
points of procedure raised by the Muslim League awaiting 
settlement. 

In particular, the precise interpretation of the various 
proposals contained in the Cabinet Mission’s statement gave 
rise to sharp controversy. Early in July 1946 the AJMndia 
Congress Committee endorsed the view of the Working Com¬ 
mittee iliai the Cabinet Mission’s oRcr might be accepted, 
without prejudice to the objectives of the Congress.* 

This was immediately Interpreted by the Muslim League 
as evidence that " all efforts to find a peaceful solution of the 
Indian problem by compromise and constitutional means 


* Tht object! vrs of the CougircB were Lbiu defioed in the rewlniioji: 

*' The kind of indepcndniK CoiiErtM 1 ;^ aii^ at ii the 
united demoetaiic Indian Fedoration, wiih a C™ir*J authority. wMch 
command Topect from ihc natioiu of the wwld, 

nonty and rightj for all mm and women tn die ethuntry- Taki^ the 

OrOCKnali 01 a whole, ihcre wal lufficietlt scope for mlanjtrtS MrtOJthcn- 
Central authority and for fully ensuring tl« right of a provmre to m t 
aKOtdiiiK [0 its choice in regard m grouping, and to give pioiei.tii}n 10 mch 
rciin-ofhla as tmghi other wise be placed ai a duad^’antajjc. - * 

‘■The THovnlonal govemmenl must have power and au^cnly and res- 
nonaibility^^ shcntld Eunotinn in (act, if nol m law, as a i^cpendcnt 

to die fun tndep«ldcnce to Con«. The meinbcra of such 
^(fovemmcni can only hold [hcttwclvr* reaponuble lo the peopic and not 10 

Ly catereaJ authority. Iti ihc foraiaiion of a 

mml the CongrcB CSUI never give up the naiiomaJ character of the Con^^. 
M accept an artificLil and ntijojt parity, orr agree lo the vew of a com- 
TOunAl group. 

i-The CouRTtM shcmkl iom ih-^ prtsptBed C^lU™l A»™b^ with ^ 
vievf to framins th® CQUMlitUlicrai ot A free* liBttni and dfluoCrtUc India, , ^ 

“UTiile the rommitlee bav^ agreed to the 
Consiiinem AisemWy, it d in thew opinion 

Mfviluthk- Tiroviwqosd national govcrutnefit be farmed at tne wiiinr pgs 
lihi^date. 'flia continuaiitm of ait authoritarian “d 

ment can nnlv add to dae reflering of the famiahing maaw and tne™^ 
di^onr^. h’^ll also ,«t in jeop^y ihe work of the Constituent As^titbly. 
Vi'bicb tan otll'j^ fudCtion in a free cnvirotimcnt. 
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(had tk^cn) exhausted”; and it gave expression to its deter¬ 
mination ** to resist (by direct action) any attempt to impose 
any constitution-mating machinery or any constitution, long- 
temm or short-termy or the setting up of any interim govern- 
ment at Uic Centre vvUhout the approval and consent of the 
Muslim l.cague 

Efforts were rencwxd to persuade the Muslim League to 
adopt a conciliatory and constructive policy. 

The Viceroy in a broadcast on !?4th August (1946) said: 

It is desirable that the work of the Constituent Assembly 
should b^jii as early as piMsible. I can assure the Muslim 
League that the procedure laid down in the statement of May 
16 th regarding the framing of proiindal and group constitutions^ 
will be faithfully adhered to; that there caii be no question of 
any change in the fundairtcnial principles proposed for tiic 
Constituent Assembly in paragraph 15 of the Cabinet Mission's 
statenicnt, or of a decision on any nmin communal issue without 
a majority^ of both niajor coinmunities; and that the Congress 
are ready to agree that any dispute of interpretation may be 
referred to the Federal Court, I sincerely trust tiuit the Muslim 
League will reconsider their decision not to take part in a 
plan which promises to give them so wide a held in which 
to protect the interests and to decide the future of the Muslims 
of India.” 

He tvas folioived by Sri Jawaharlal Nehru (also in a broad- 
cast)j a few day's later, with an earnest appeal: 

An urgent and vital task for us is to conquer the spirit of 
discord that U abroad in India. Out of mutual conflict W'e 
shall never build the liousc of India's freedom of which we have 
dreamt so long. All of us in this land have to live and work 
together, w^haicvcr political developmcnis might lake place. 
Hatred and violence will not alter this bask fact;, nor will they 
stop the changes that are taking place in India, 

There has l>ecn much healed argument about sections and 
groupings in the Consiituent Assembly. We are perfectly pre^ 
pared to, and have accepted, the position of sitting in sections 
which will consider the question of formation of groups. 
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I should Uk« to make it clear, on fachalf of my colleaitucs and 
myself, that wc do not kiok upon the Constituent Assembly as 
an arena for conflict, or for the forcible imposition of one 
viewpoint over another, X'hat would not be the way to build up 
a cotitcnted and united India, Wc seek agreed and integrat- 
cd solutions with the largest measure of goodwill behind them. 

“ V\c shall go to the Constituent Assembly with the fbeed 
determutation of finding a common basis for agreement on all 
controversial issues . And so, in spite of all that has happened 
and the hard words that have been said, wc have kept the 
path of co-operation open, and we invite c^-cn those who dilTcr 
from us to enter the Constituent Assembly as equals and 
partners with us with no binding conmitmenu. it may well 
be that when wc meet and face common tasks our present 
difficulties wilt fade away.’* 

Presumably, these two broadcasts by dte Viceroy and 
Sri Nchi'u had some effect, at any rate temporarily, on 
Mr. Jinnah and the Muslim League. There was a visible 
shift in their basic position. Despite a strongly-worded rcso- 
ludon passed by the .Council of the League (ayth to agtb 
July 1946) Mr.-Jinnah seemed to be in a mood to discuss 
several procedural points with Sri B. N. Rau in connection 
writh the functioning of the Constitucrni Assembly. From the 
questions that he raised it is a lair inference that his rmnd had 
not been finally made tip against the League’s parUcipation 
in the Constituent Assembly. In a document (hitherto unpub¬ 
lished) a report is recorded of a discussion on i8tli September 
1946, in the course of which Mr. Jinnah asked (ill writing) 
for a clarification of the foliow'ing points 1 

1 What will lie the subjects for discussioii at the prclimina^ 
mectiiiR of the Comdtuent Assembly? The Cabinet htission’s 
statement mendons “ the general order of busings ” among the 
subjects; but w'hat exactly docs the phrase include. 

2 . If there is to be a committee to draft rules of proccdurt, 
what will be its composition ai\d how will such a committee 
be chosen ? 
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5. What will be the composition of the Advisory Committee 
mentioiied in pam 20 of the Cabinet Mission's statement and 
how mil thU committee be chosen? 

4 , How will the chairman be elected? Would it be possible 
to have a rotational chairman ”, a Hindu chaimtan for 
a certain period, then a Muslim chairman, and so on ? 

3 , Will the sections frame their own “ general order of 
business ” and elect their own chairmen ? 

6 . fn view of the confusion that has arisen about the 
“grouping clause^", would it not be possible to set out its 
meaning in clear and unmistakable terms? 

7 . Is it open to the Union Constituent Assembly to modify 
in any w^ay the group or provincial constitutions as settled by 
the sections ? 

8 . If tlic Union Constituent Assembly claims a particular 
matter as falling within the Union subjects and a section claims 
it as failing outside those subjects, what is the inaciiinery for 
deciding the dispute? 

9 . Is the opinion of the Federal Court on a reference under 
paragraph 19 (v'Ji) of the Cabinet Mission's statement binding 
on the chairman of the Constituent Assembly? 

lO* In the event of any resolution passed, or decision taken 
by a majority in the Union Cdnstituent Assembly, which varies 
the provisions of paragraph 15 of the Cabinet Mission's state¬ 
ment, who will decide the question wlieihcr It amounts to a 
variation or not? 

Mr. Jinnah said that these were some of the points that had 
occurred to him and that there might be others. A list of 
these additional points would be sent in due course; and he 
w'ould like to have all of them examined carefully. He would 
abo like, he said^ to have a copy of any draft rules of proce¬ 
dure which might have been framed. 

Although he had raised a good many points, he felt that If 
an interim government representing all parties could be 
formed, nnost of the difficulties could be left to them to 
resolve. Sri B. N. Rau readily agreed that, in that event, the 
work of the Constituent .Assembly would be greatly simplified. 
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A rcply'^ was sent to ^Ir. Jinnali Tout da^'s latcf (on s^nd 
September 1946) m the following terms: 

" Question 1. — 

'rhe subjects for discussion at the preliminary meeting, so 
far as they can be foreseen at present, will be— 

(1) tlie election of a chairman and a vice-chairman or 
vice-chairmen; 


• With the reply to ihe ipetific qiiciiiofM rahed by Mr, Juumh wai thi» 
covering leltef I 
jycmi Mr Jinaall, 

I ^ you hcfcwiih »n*wcn 10 Oie qUMtiew which yw put to oat St OUT 
recent riitetiM wn i . Kcedlca to »ay. they embody giJy my ovm pcimnal «c«rt 
and esnnot hind swiyoae else, 

M tesaids rule* of moccduie, my office hss prepay a tmiadve draft; but 
it need»^ti«ous i«v‘i«on in the light of new matertal and « nrt m ^nn 
wM^c^ be rtganJed a* mtbisetoty. If yttu ore eontent waih ili» imp^ect 
draft I dtall be risd to tend you n copy. In any event, it »in^t wbe ^ 
mwe' thlJn a basil for Se commilt^^ on fitoccdurc; It wili not be 

placed before the coaamittee unlcsi the cpimmUcc thcmieivci Wr it. 

Here MV function ai CoiMtitulional Advwr ends. But yay were gXKKj 
enough to lotion 10 me, in *otn« detail, more preMiPg proUeim 
with the intcfim govenunent aod lo myjtt «p= 

opinion. I shall, theitfore, take the bbeny of saymg * few words on the subjitcr. 

Let me begin on a pefional note. Almost ibe whole of my oflMsd life m die 
dUtricts of and^^ssam was *!*"« f 

lime when Ihe imiTununal prabicnj was haidly known* OMUidpur, wluch hgtir^ 
hTdie papen recendy as tW scene Uf loot ^d aison and 

aiv fiiat^wb-divuion in Bengal nearly S5 yi^ a^; Sylhet, anolhnn^t 
e-u- mw Ifut dinrict Lrt AMara. I hxvc tbe plcasanlesl recolicctjom 

riew o/pSnt Jay pdbtks are inevitably coloured by ihe« mem^es of 
happier days and by ^ hope that some way may be found of bringing 

wbioh Ml today are problems which conceni Hindus 

a™l Millf™ al^ affairs-^hither In Indonesia, or in Sooth Africa, 

^ w ^rihe North-West Frorttier-tbere is no ckasa^ 
« m ^ Ac Muslim League. In the ^ines5e 

bcrweai ^ n,obleins are fiisl, putting an end to ihe Iraliicidal strife which 
sphere, P . Asmbay »nd elsewhere and in which Ae principal 

Tulfef^^^re less than Hindus; »eeo^l^ ade<tuale 

suHem are tviiw jr r._i„c which, again, would affect both eornmumtwf; 

important ofaH-ptanning A 
and ; jLiSinir bicf pmi^er andirrigatioii prajrctj, for the 

bU Its vast s ofhviDK ewnmon And fergcrtica taaj%*\ 

puipoK of „ ■ that iikdy tb be any divergmcr ot interest dr |H>1iey 

^ oone ^ MtisEm' and ^wrai them they wduM provide a fnaitfid 
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(2) ihc clccUon of a commirtec to dralb rules of procedure 
(such a committee set up by the Philadelphia 
Conventjon); 

(3} the election of a * Steering Committee * to prepare the 
resolutions to be brought before the Constituent 
Assembly (such a committee was set up by the Quebec 
Convention); 

(4) the election of a Finance and Establishment Committee; 

(5) the ap5>ointm€nt of an Ad’visorj- Committee on the 
rights of citizens, minorities and tribal and excluded 
areas under para 20 of the Cabinet Mission’s statement 
of May 16, 1946; 

(6) the appointment of a 'Corresponding Committee’ to 
negotiate with the Negotiating Committee of the Indian 
States; and 

(7) discussion of such of the reports of the above com¬ 
mittees as arc ready, (The report of the Advisory Com¬ 
mittee on the rights of cluzens, etc,, will not be ready 
for discussion during the prelirninary session.) 

The phrase ‘gettcral order of business’ is indefinite, but 
will cover the subjects mentioned above. There may, of 
course, be other subjects which this phrase would include but 
which are not enumerated in the above list. 

for whut ii u mfih—13 ihai the ihould cdihc inlo th^ gavcmcncnt tit 

work M a imitcd team with the GcmgrcBi and the minmun for the accompliah- 
Hient <Kf these common latlu. 

Hdw leain-wvfk u lo be secured Ls bc3t Aeiilcd by direct contact between 
the tvTO Dr^isaliDai. To this in the prwoc ainaO«phcrc or^UipidoD 

and bittcmcaf Riiy lecm a courwil of pcrlccEion; but I recall certmn words 
of a En^liiih siaEennaxi addresitt^ hu Uoionut collea|pje3 on the eva of 

the Jruh sculenient twenty-five years ago: 

jH'iSfcp md tw ihi effmn ihitr fCnvi a momtrit cvurofr is 

jaJcT than prudoK^f, Ei’^m Somi grtat drt if Jinth touching ihi hiorif 0 / mm and 
itifriffg thfir rmikns J a miradi lha{ m art &/ SlsU/miinLtMp mti compw. 

Such a moTTtfTtl mip tf bififf iSBir fjfit now as ttv nwrf/* 

To eome back Eo the Coi!iSEltuenl Ascmbly: a cOTUtiEulioo is only a means 
to an end; when by working toother u a team^ the various pariEcs realise ihat 
the ends are commcrri^ there wifi be little difficulty in agreeing upon the means, 

Vours unecrclvv 
tSd), B. S\ Rjlu 
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“ Question 2 . —‘ 

Whether there should be a commUtee on rules of procedure 
and, if so, what should be its composition and how its mem¬ 
bers should be chosen arc all matters for the decision of the 
Constituent Assetnbljf. At the Philadelphia Convention, which 
framed the Constitution of the U.S,A., there was a committee 
of three, consisting of a delegate from Virginia, a delegate 
from New York and a delegate from South Carolina, The 
committee w^as appointed on the 25^^ May r 7 ^ 7 > 
report was considered on the sSth May. At the Quebec 
Conference, there does not appear to have been any special 
committee on rules of procedure. Certain rules of procedure 
were proposed and accepted at a meeting of the conference 
itself on the first and second days of the session. At the 
Adelaide session of the Australian Convention also, there does 
not seem to have been any such special committee; the 
standing orders and the practice of the South Australian 
House of Assembly were proposed for adoption at a meeting 
of the whole Convention and accepted on the second day of 
the session. At the South African Convention also, there does 
not appear to have been any special comnuttee for rules of 
procedure. 

Whatever may be the composition of this or any other 
committee that may be appointed by the Constituent 
Assembly, there is no reason to think that minorities will not 
be given fair representation. 

Question 3 .— 

The Advisory Commitee will have multifarious functions to 
discharge and will very probably have to split up into sub¬ 
committees, one on the rights of citizens, one on the protection 
of minorities, one 00 the administration of excluded and 
partially excluded areas and one on tribal areas. The com¬ 
mittee will, therefore, have to be a comparatively large one 
and may consist of about 40 members (including co-opted 
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member)i ^ho need not all be members of the Coiisthueifit 
Assembljf, They willj doubtlessj include [d) a certain number 
of Hindus from the provinces in British India where the 
Muslims arc in a majority; (ij a certain number of Muslims 
from provinces in British India where the Hindus arc in a 
majoriiy; (^) a certain number of Sikhs from ihc Patijab and 
the N-W.F.P-j {d) a certain number of members of the 
scheduled castes; {e) a cerLain number of Indian Christians; 
(/) at least one Anglo-Indian ; and {g) at least one Farsi* The 
committee wiU probably have lo be given power to co-opt 
additional members, particularly for the tribal areas* It need 
hardly be repeated that the predsc composidon and mode of 
election of the committee will be matters for the Constituent 
Assembly to determine* 

" Q^stion 4 *— 

The mode of election of the chairman vviU ha^'c to be 
decided by the Constituent Assembly it5clfj with the pro¬ 
visional chairman presiding. If the Constituent Assembly so 
decides, there can be a rotational chairman. In the Con- 
sdtutionai Conventions of the U*S.A., Canada, *Australia and 
South Africa, there was no rotational chairman: the same 
person was chairman throughout the Convention, At inter¬ 
national conferences, there has been a practice of making the 
office rotate, at the San Francisco Ckmference and* more 
recently, at the Peace Conference in Paris- Which plan is to 
be adopted for the chairmanship of the Gonsdiueni .Assembly 
will be for the Assembly itself to decide, 

Questian 5*— 

The sections will elect their own chairmen and, broadly 
speaking, it will be open to them to frame their own general 
order of business. But it is possible that the Union Con- 
sdtucut Assembly may, by agreement between the major 
communities, prescribe certain mis of procedure not only 
for Itself but also for the sections. For example, the Muslims 
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being in A minority tit iJic Union Constituent Assembly und 
the non-MusUms being in n minority in sections B and C, 
it is conceivable that by agiecnient in the Union Constituent 
Assembly a particular mode of voting or a particular mode 
of electing the chairman may be prescribed, both for the 
Union and for the sections. If this happens, the rules so 
prescribed will be binding on the sections as well, 

“ QuasImh 6-— 

Tlic confusion regarding the grouping clause has been 
removed by paragraph 3 of the Viceroy’s letter to Maul ana 
Aaad dated June 15, 1946, and that position has now been 
accepted by the Congress and the accq>tancc has been em¬ 
phasised by Sri Jawaharlal Nehru in his broadcast of Septem¬ 
ber 7, 1946. Any further explanation might start a fresh 
dispute as to the meaning of the explanation. 

QiUSiian 7.— 

Broadly speaking, the answer is in the negative, provided 
the group and provincial constitutions confine themselves to 
their legitimate spheres. 

“ Queslhn 8.-— 

The dispute mentioned in this question rebtes to the 
interpretation of that part of paragraph 13 of the Cabinet 
Mission’s statement of May 16, 1946, which defines the Union 
subjects. It will be one of the dudes of the Constituent 
Assembly, when framing the rules of procedure, to provide 
machinciy' for the decision of disputes regarding the inter¬ 
pretation of any part of this document. Several alternatives 
arc possible; these have been mendoned in Part VII of the 
paper on Points of Procoduri^ 

" Question 9.— 

The opinion of the Federal Court has not, in express terms, 
been made binding on the chairman of the Constituent 
Assembly. In practice, however, the chairman will find it 
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impossible to depart from the court's advice, just in 
practice, the Govemor-Generai docs not depart from the 
court's advisory opinions given under section 313 of the 
Government of India Act, 1935* 

Question ro,~ 

The same machinery that has been suggested in the answer 
to question 8 above may be utilised for deciding disputes of 
the kind mentioned jn the present question also. If the alleged 
conflict (with paragraph 15 of the Cabinet Mission’s state- 
men 1) is discovered after the resolution has been passed or 
the decision has been taken^ the tnaiter will have to be 
brought back before the Constituent Assembly for recon¬ 
sideration. The rules of procedure will have to provide for 
such a contingency. From this point of view, the suggestiou 
made In Part I of the paper oti Poifiis of Procidurij namely, 
that the constitution should be framed in two or more stages 
with a sufHcicnt inter^^al for criticism of ihc first draftj 
acquires additional importance.^* 

* * * * # 

The formation of an interim government for the transitional 
period, which was of vital importance, could no longer be 
delayed. The Congress Working Committee, with the approval 
of the All"India Congress Committee, decided to accept the 
Viccroy^s invitation to assist him in the rormadon of such a 
government. What the Govemor-Gcncrars position would be 
in a sel-up of that kind was a matter of considerable interest 
to the Congress party. On a reference being made to 
Sri B. N. fUu, on 24th September 1946, he wrote, drawing 
on the experience of Canada : 

“ India is now in much the same position as Canada was 
in 1049 >^hen Lord Elgin was Governor-General. Federadon 
had not yet come in and Canada was still a Union under 
the Act of 1840. There were two provinces in the Union, 
differing in race and religion and bitterly hosdic to each 
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other. There was a Governor-General (sometimes reftreed 
to as the Governor) for the Union, with an Executive 
Gouncil appointed by His Majesty. Demands had been 
made for responsible foveitiment and, in reply to one of 
them, MetcaJfCj who was Governor-General between T843 
and 1B45, had said; ‘If you mean that the Governor is to 
have no exercise of his own judgment in the administration 
of the government and is to be a mere tool in the hands 
of the Council, 1 totally disagree with you. That is a condi¬ 
tion to which 1 can never submit and which His Majesty’s 
Government, in my ojnnion, can never sanction 
“ Metcalfe’s immediate successor was Elgin who found it 
possible to practise Cabinet government, although the Act 
of 1840 remained unaltered. There is an interesting account 
of Elgin's administration In Kennedy’s ConsHtutioa of Catiada, 
ipp . 255-56): 

Elgin remained long enough in Canada to show that 
Cabinet government had few of the terron which its opponents 
feaxed. He gave full support to his executive independent ofj 
and often against^ his personal feeling and CQiivictioiis+ He 
taught the Canadians the true incatiing of the constitutional 
convention* Fontaine and Baldwin, ^ the rebel and disloyal 
leaders", found In the Governor an undisguised willingness to 
support them to the full oon^dtutjonal limit. 

’When their party passed from power, he turned to his bitterest 
personal opponent. Sir Allan MacNab, and accepted a jVfinJstry 
formed by him with eqtialiy full constitutioruU recognition* 

The establishment of responsible government decided a 
principle^ and in doing so certain eorollarics followed. The 
office of Govcmor-Genciral took on a new aspect. The Gover¬ 
nor tvaa lifted * above the strife of parties" and ceased to l>e a 
machine for regisleri ng ^ rescripts from Downing Street ^ His 
influence became * wholly moral— an. influence of persuasion, 
sympathy aud moderation which (softened) the temper, while 
it (elevated) the aims of local polities \ Elgin found hts piasidon 
transfigured and tramformed. Instead of being an object of 
suspicion to reformers and the pccuLiar private preser^x of 
^ loyalists' with all the undlgniried consequences of such a place, 
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he acquired a rejnart^bie iiLBuencc. His Dpinion was respected* 
his advice sought, . * The most remarkable answer to Met- 
calTe’s passionate cry of ** What is to become of the Governor? 
is Etgin*s; Jamaica there no respofisibJe government^ 

but I had not half the power I have [in Canada] with my 
constitutional and changing Cabinets” 

[It may be mentioned that both Metcalfe and Elgin had been 
Governors of Jamaica before coming to Canada.] 

Elgin had a good deal of trouble during his tenure of office 
{1347-54). “ In these seven years—years of political turmoil— 

he did more tiian any Governor-General before or aft^ him 
to create a polideal civilisation for Canada ^ . . Elgin^s fame 
will survive as long as the hislor>'of Great Britaint's overseas 
Dominions is rcad+*^ [Porritt^s Evolution ^ the Domni&n qf C&nuda^ 
1918, ^ 146.] 

“These extracts show that the Cabinet form of govern¬ 
ment has the effect of exalting the Govcrnor-Gcncrars moral 
position and influence, although reducing his legal powers/’ 

After further negotiations, the interim government w'as 
finally formed on 25th October 194.6. Unfortunately, in the 
interval Mr. Jinnah and the Muslim League had slipped back 
into a mood of deep suspicion regarding the functioning of 
the Constituent Assembly. On 5th November 1946, the 
Viceroy suggested to Mr. Jinnab that another dbcusslon wath 
Sri B. N. Rau on the interpretation of the Cabinet Mission's 
statement of i6th May might prove fruitful. Whether such a 
disctis;sion took place or not* it is not pos:sible to say. But 
lack of agreement as regards interpretation continued to 
worry Mr. Jinnah who quoted, in one of hb letters to the 
Viceroy, a passage from a statement made by Gandhiji on 
October 23, 1946: 

“ The Constituent Assembly is based on die State Paper. 
That paper has put in cold storage the idt^ uf Pakistan, It has 
recommended the device of * groupliig * which the Congress 
Interprets in one way^ the League in another and the Cabinet 
Mission in a third way. No law-giver can give an authoritative 
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mtcrpretalion of Iiis own law, iheti, there is a dtspuie 
as to its inteqjrecation, a duly constituted court of Jaw must 
decide it.” 

Arrangements were, meanwhile, being finalised for the 
summoning of the Ckinsdtuent Assembly early in December. 
In a final attempt to resolve, if possible, the deadlock before 
its inaugural session, the British Government invited to London 
the leaders of the Congress party, of the Muslim League and 
of the Sikhs in the first ivcck of December for a personal 
discussion of the differences in the interpretation of the 
Cabinet Mission's plan. 

Sri Nehru, in a letter to the Viceroy on «6th November, 
pointed out that it seemed to suggest “ a rc-opening and a 
reconsideration of the various decisions arrived at since the 
visit of the British Cabinet Mission to India”. He com- 
plained that the Muslim League had accepted places in the 
government “ on the ver^' clear understanding that they also 
accepted the long-term proposals contained in the Cabinet 
MLision’s statement of May i6. Indeed, they could not join 
the government otherwise. But now the League has an¬ 
nounced very definitely that they will not participate in the 
Constituent Assembly, We attach, as you ate aware, great 
importance to die holding of the meeting of the Constituent 
Assembly on the date fixed, namely, Dctcmber 9. Even this 
date, it must be remembered, is five months after the election 
of the members. Any further postponement in the present 
context would, in all probability, result in the abandonment 
of the plan and create a feeling of tmeertainty all round which 
is not only undesirable, but actually, at the present juncture, 
would encourage various forms of violent propaganda ”, 

Mr. (now Earl) Attlee, the British Prime Minister, earnestly 
pleaded that a visit to London, was intended, in fact, to 
ensure a successful meeting of the Constituent Assembly ; and 
he gave an unqualified assurance that there was no intention 
of abandoning cither the decisions of the Constituent Assembly, 
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which was shortly to mect^ or the plan put forward by the 
Cabinet Mission. After further parley's, both Sri Nehru and 
Mr* Jinnah agreed to pay a brief visit to London (accom¬ 
panied by Mr* Liaquat All Khan and Sardar Baldev Singh). 

The visit proved a complete failure. On its termination^ 
the British Government issued an official statement on 6th 
Decernbetj giving its interpretation of the Cabinet Mission’s 
plan in regard to the grouping of provinces and the function¬ 
ing of sections. Dealing with the general question of inter¬ 
pretation, the statement declared: 

" It isj however, dear that other questions of interpretation 
of the statement of May 16 th may arise and the British Go^xim- 
mcni hope that if the Coundl of the Muslim League arc able to 
agree to participate in the Constituent Assembly^ they will also 
agree, as have the Congress, that the Federal Qiurt should be 
asked to decide inatters of intcrpreLition that may be referred 
to them by cither aide and will accept such dedsionSj so that 
the procedure, both in the Union Constituent Assembly and 
the sections, may accord with the Cabinet Mission's plan. On 
the matter immediately in dispute the British Government urge 
the Congress to accept the view of the Cabinet Mbsion in order 
that the may be open for the Muslim Lt^guc to reconsider 
their attitude. If in spite of this rcafFirmitig of the intention of 
the Cabinet Mission, the Constituent Assembly desires that 
this fundamental point should be made clear at a very early 
date, it will then be reasonable that meetings of sections of the 
Constituent Assembly should be postponed until the decision 
of the Federal Goun is known. 

There has never been any prospect of success for the 
Constituent Assembly, except upon the basis of an agreed 
procedure. Should a tonstilution come to be framed by a 
Constituent Assembly In which a large secdon of the Indlan 
populadon had not been represented, the British Government 
could not, of course, contemplate—as the Congress have stated 
they would not contemplate—forcing such a consdtulion upon 
any unw^illing parts of the country**^ 

The Congress reaction to tius statement was immediate and 
sharply criticaL It drew attention to the fact that the 
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statement of May i6, 1946, laid down in paragraph 15. as the 
basic principles of the constitution, that ** there should be a 
Union of India embracing both British India and the States ”, 
that “ all subjects other than Union subjects and all residuary 
powers should vest in die provinces", and that the « pro¬ 
vinces should he free to form groups". The proi-inccs were 
thus intended to be autonomous, subject to the Union con¬ 
trolling certain specified subjects. Paragraph 19 laid down, 
inter fl/tfl, the procedure for secdons to meet, for decisions to 
be taken as to whether groups should be formed or not, and 
for any province to elect to come out of the group in which 
it might have been placed. 

** The Congress made it clear later that its objection was 
not to provinces entering sections, but to computsoi>' grouping 
and the possibility of a dominating province framing a con¬ 
stitution for another province en tirely against the wishes of the 
latter. This might result in the framing of rules and the 
regulation of franchise, electorates, constitocncies for elections 
and the composition of the legislature which might seriously 
prejudice or even nullify the provision for a province sub¬ 
sequently to opt out of a group. 

“The Congress had expressed its idtlingness to refer, if 
necessity arose, the point of interpretation to the Federal Court, 
whose decision should be accepted by the parties concerned. In 
the course of his letter dated June 28 , 1946 . addressed to 
Mr.Jinnah, the Viceroy had stated that * the Congress had 
accepted the statement of May 16 ’. In the course of a broadest 
on August 24 . 1946 , the Viceroy, in appealing to the Muslim 
League to co-operate, had pointed out that the Congress svas 
ready to agree tliat any dispute of interpretation might be 
relerrcd to the Federal Court. 

“The Muslim League reversed its former decision and 
rejected the British Cabinet Mission's scheme by a formal 
resolution and even decided to resort to direct action. Its 
spokesmen have since repeatedly challenged the very liasis of 
that scheme— that is, the constitution of a Union of India—and 
have reverted to their demand for a partition of India. Even 
after the British Government's statement of December 6, 1946 , 
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ihc leader^ df the Muslim League have reiterated this demanci 
for parLition and the establishment of two separate independent 
govenunents in India/' 

After oepressing " deep regret that the British Govern- 
nient should have gone back on its o^vn assuraneeSj the 
resolution reiterated the Congress position in the foUoirting 
terms; 

** The Congrras seeks to frame, through the CorisdtuCTit 
Asscmblyj a constitudoEi of a free and independertt India with 
the willing eo-operadon of ali elements of the Indian people. 
The \\'orJdng Committee regrets that Muslim League mcmbeis. 
of the Constituent Assembly have refrained from attending its 
opening session. 

“ The Committee, howevcTp appreciates and expresses its 
gratification at the presence in the Constituent Assembly of 
representatives of all other inicrests and sections of the people 
of India, and notes with pleasure the spirit of co-operation in 
a common task and a high endeavour which has been in 
evidence during the sessions of the Assembly, 

^*The Commitiee will continue its efforts to make the 
Constituent Assembly fully representative of all the people of 
India and trusts that members of the Muslim Lc,agtie will give 
their co-operadon in this great task. In order to achieve diis^ 
the Committee has advised Congress representatives in the 
Aasembly to posLpone eonsideratLon of important bsues to a 
siilisequcnt meeting. 

In their statement DfDceembeT G, l 94 Gp the Biidsh Govem- 
mentp in giving their interpretation of a doubtful point of 
procedure, have referred to it as a ^fundamental point' and 
swggwted that the Gonsdtuent Assembly may refer it to the 
Federal Court at a very ciirly date. Subsequent statements 
made on behalf of the Bntish Go\'erruticnt have made it clear 
that they are not prepared to accept the decision of the court 
should it go against their own interpretation. On behalf of 
the Muslim League also it has been stated that the>^ wili not 
be bound by the decision of the Federal Court and a demand 
for the partiLion of India, which is a negation of the Cabinet 
Mission's scheme, continues to be put forward. 
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" WTiilc the Congress has been wiling to agree to a 

reference to the Federal Court, any reference now, when none 
of the odier parties are prepared to Join in it or to accept it, 
and one of them does not e\'en accept the hasis of the scheme^ 
becomes totally uncalled for and unbecoming and uiisulted to 
the dignity of either the Congress or the Federal Court. By 
their repeated statements, British statesmen have ruled this out, 
** The Working Cojninittoc is still of the opinion that the 
interpretation put by the British Government in regard to the 
method of voting in the sections is not in confornnty vn\h 
provincial autonomy, which is one of the fundamental bases of 
the scheme proposed in the statement of May 16 . The Com-p 
mittec is anxious to avoid anything diat may come m the way 
of the succe^hil working of the Conslitaent Assembly, and is 
prepared to do c\^er^'thing in its power to seek and obtain 
the largest measure of co-operation, provided that no funda- 
mental principle is \riolated-” 

Undeterred by these conflicts as regards interpretation, 
which were further accentuated by the absence of MiisUm 
League members from the opening meeting of the ConsUim 
ent j\sscmbly on gtli December 19^6, the Assembly went 
ahead widi its programme of bmincss. On j 5th December^ 
Sri Jawaharlal Nehru moved an important resolution dtfitting 
the Assembly's aims and objects in the following terms: 

"( 1 ; This Constituent Assembly declares its linn and solemn 
resolve to proclaim India as an independent sovcxcigri 
republic and to draw up for her future governance a 
const] Lu tion; 

** ( 2 ) wherein the icrritorica that now comprise Bridsli India, 
the territories that now form the Indian. Stato, and 
such other parbi of India as are ouuidc British India and 
the States, as well as such other temtorics as are willing 
to l>c constituted into the independent sovereign India, 
shall be a Union of them all; and 
(3) whertm the said territories, whether with their present 
boundaries or with such others as may be determined by 
the Constituent Assembly and thereafter according to the 
law of the constitution, shall possess and reiaui the 
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status of autoiiQmous imits, together 'with residuary 
poivi'ets, and exercise all powers and liincdons of govem- 
tnent and adminlstralion, save and except such powers 
and functions as arc vested In or assigned to the Union, 
or as arc inherent or implied in the Union or resulting 
therefrom; and 

( 4 ) wherein all power and authority' of the independent 
sovereign India, Its constituent pans and organs of 
government, are derived from the people; and 
" ( 5 ) wherein shall be guaranteed and secured to alt the 
people of India jusdee, social, economic and polideal; 
equality of status, of opportunity and before the law; 
freedom of thought, expression, belief, faith, worship, 
vocation, associadon and action, subject to law and 
public morality; and 

“ (6) wherein adequate safeguards shall be provided for 
minorities, backward and tribal areas and depressed 
and other backward classes; and 

“ ( 7 ) whereby shall be maintained the Integrity of the territory 
of the republic and its sovereign rights on land, sea 
and air, awording to justice and the law of civilised 
nations, and 

“ (8) this andciii land attains its rightM and honoured place 
tn the world and makes its full and willing contribution 
to the promotion of world peace and the welfare of 
mankind.” 

In the debate on the ^ Objectives’ resolution there were 
detailed and sometimes critical references to tlic problem of 
the future relations between India and the U. ¥i. Before 
the Prime Minister replied to the debate, Sri S. N. Rau sent 
him the following note for his consideration: 

1 t^e the liberty of suggesting that in yotir reply on 
the Qbjectivis Resolution” you might slightly ampliJy what you 
wd in yotir opening speech about the future relations between 
India and England? Something on the following lines occurs 
to me, but you would know best what to say. 

"The qaatioa kas somelima beta asked, what wHt be tht 
rtlatwits betweett the new Jnditm Jtefiubtie and the ^rtfisA 
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Cammonuitaltk} The ansuitr « mt in tf« tMrt^ 

th£ ulatiata betweai Statti are iwl ^ovfmtdhy Mtb. U.i>.A, 
has been a Rept^Ue for over 150 years; neoeTthRtss, <n 
smces^u World Wars it fiugkt on the same side as England to 
ward off <t common peril. Ireland is treated by Engird as a 
Dominion apd a member oflkeBntishCommonwtatthjyft. tn 
the last World War, Ireland remained tteniral. And so these 
names have ceased io have muck sigttipcance as regards mutual 
relations. The tvorld has entered upon a new era and we have to 
think in new terms. We ere now, ait of w, part of a MW World 
Organisation—the United Ilations, units of a Horld Fedaatton 
in the making. A vast ‘ mutticeUular ’ Repubhc u being formd, 
of which the United Kit^dom. the Dommons, India and alt the 
other States of the world ate, or will in due eoarse be, members. 
India's relations with the other rtumbefs will necessanly be of 
the friendliest and (tasesl collaboration aad co-operalton tn the 
pursuit of our common ideals." 

An examination was undertaken at this stage of the appre¬ 
hensions expressed by the Muslim League and by the 
Sikhs regarding their respective positions. Two questions were 
referred by the President, Di . Rajcndra Prasad, to Sri B. K. 
Rau early in January 1947 1 

rn Can the Union Assembly direct that the sections shalJ 
not meet until the Ad%Hsory Committee has submitted 
its report ? 

( 2 ) What ciui be done to meet the Sikh demand for safe¬ 
guards? 

He sent a reply to the Preadent in the following terms: 


i< /]|\ (here is nothing to prevent such a direction, on 

the footing ihm until the Advisor)' Committee has 
the sections cannot complete their business of setll^ the 
provincial constitutions. But wc must prepared 
Mssibility that the sections-or s^ic of them-^y hold their 
^eliminaiy meeting in spite of the direction—on the fooUng that 
^cy will not be settling the provincial consotuUom at such a 
preliminary meeting. They may contend ihat while th^ are 
prepared to wait for the Advisory Coi^rtiees report before 
flrially settling the provincial comtitution^j they cannot 
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prevented from holding at least their prclUninary meeting 
immediately after the Union Assembly has finished iis preli¬ 
minary meetings In support of this contentions they may point 
to the language of paragraph i 9 (iv) which states that after 
the Union Assembly has held its preliminary meeting and set 
up the Advisory Committee, the provincial representatives ^vill 
divide up into sections. Of course* if the Union ^\s 5 einbly has 
not completed the business preSGribed for its prelimLnary 
meeting, the sections caniiot mecti but, in that e\'entj no 
direction from the Union Assembly is required. 

“ As to ( 2 ), the best course would be for us to get into touch 
with the Sikh members and ascertain what exactly they have 
in muid. li is just pctssible that we may be able to agree upon 
some formula, which, tvhile giving them the substance of what 
they want, will not cause too much inconvenience.'' 

In the open session of the Constituent Assembly, Dr. M. R* 
Jayakar sought by an amendment a postponement of the 
final decision on Sri Ncbru*s resolution tnth a vkw to 
securing the co-operation of the Muslim League and the 
Indian States in the deUberations of the Constituent .Assembly. 
After a lengthy debate lasting several days, the amcridmcnt 
was rejected and the Assembly adopted the resolution, as the 
foundation of its labours* in January 194.7. 

The Council of the Muslim League interpreted this step 
as another indication that the Constitaent Assembly had 
decided that the co-operation of the Ixague^s representatives 
was not essendah The Council passed a lengthy resoludon* 
describing die Assembly's decision as a very vital onoj because 
it had laid down the cssendals of the new constitution and 
several features of fundamental importance to the constltu- 
tiott. It had spoken of a republic or “ Union of functiom 
and powers vested in the “ Union or those inherent or implied 
in the Unionj of present boundaries of States and present 
authorities, of residuary powers, of powers being derived from 
the people* of minority rights and fundamental rights All 
these, according to the League* were undoubtedly fundamentals 
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of the constitution; but they were regarded by the League 
isjs beyond the limit of the powers and the terms of the 
Cabinet Mission’s scheme of May i6. The resolution whs, 
therefore, described as '* illegal, ultra virts and not competent 
to the Constituent Assembly to adopt 

Further, the League complained, the Assembly had appoint¬ 
ed several committees and proceeded to elect an Advisory 
Committee (referred to in paragraph ao of the statement of the 
Cabinet Mission and the Viceroy) on the rights of citizens, 
minorities, tribal and excluded areas; and it had appointed 
a Steering Committee and various other committees which had 
taken some decisions in camera. It had also passed the “ rules 
of procedure ” and assumed control of sections by means of 
these rules for which (the League asserted) there was no 
warrant or justification. 

The League Council described the Constiluent Assembly 
as “a packed committee of individuals chosen by the Con¬ 
gress ”, which “ had destroyed all fundamentals of the Cabinet 
Mission’s statement ”, It denounced further meetings of the 
Constituent Assembly as ” void, invalid and illegal 

The uncompromising tone and the contents of this lengthy 
resolution made it abundantly clear that there was no meet¬ 
ing ground whatsoev^er between the Congress and the Muslim 
League and further efforts at conciliation would be a waste 
of time and effort. It was, therefore, not surprising that the 
British Prime Minister made a policy statement in the House 
of Commons on aoth February' 1947. Noting that the differ¬ 
ences between the major parties had continued unresolved, 
and the Constituent Assembly could not function as it had 
been intended to do in the original plan, the Prime Minister 
declared: 

“ His Majesty’s Govenimciii desire to hand over their res¬ 
ponsibility to authorities established by a constitution approved 
by all parties in India in accordance with the Cabinet Mission’s 
plan, But, unfonimatcly, there is at present no clear prospect 
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that such a constitution and such authodtles will ernarge^ The 
present state of uncertainty h fraught with danger and cannot 
be indefinjtely prolonged. HLs Majesty's Government wish to 
make it clear that it h their definite intention to take necessary 
steps to effect the transference of power to responsible Indian, 
hands by a date not later than June, 1948 . 

** His Majesty's Government arc anxious to hand over their 
Tcsponsibihdcs to a government which, resting on the sure 
foundation of the support of the people, is capable of maintain- 
]Tig peace and administering India xvith justice and eFBciency. 
It is, therefore, essential tliat all parties should sink their dif¬ 
ferences in order that the>'' may be ready to shoulder the great 
responsibilities which will come upon them next year. 

** His Majesty's Government^ therefore, agree to recommend 
to Parliament a constitution worked! out in accordance with the 
proposals made therein by a fully representative Constituent 
Assembly. But if it should appear that such a constitution will 
not have been worked out by a fully representative Assembly 
before the lime mentioned in paragrapEi 7 ^ His Majesty's 
Government will have to consider to whom the pow-ers of the 
Central Government in British India should be handed over 
on the due date, whether as a whole or some form of Central 
government of Brilish India, or in some areas to the existing 
provincial governmeniSf or in such other way as may seem 
most reasonable and in the best interests of the Indian people*” 

It was a turtiing point in Indo-British rclatiom. The Prime 
Ministerj starting initially from the conviction that the desire 
for India's unity was “ almost universal outside the ranks of 
the Muslim League”* felt compelled to take up the final 
position nine months later that partition was the inevitable 
solution for a deadlock which had baffled the best brains in 
Britain and India. His statement left the British Governrneut 
uncommitted to the ultimate decisions of the Constituent 
Assembly3 but the assurance of transfer of power to Indian 
hands by June 1948 was couched in firm and tinqualihed 
terms* 


S« ihjc ClablniM suiciEucrU cf ISth May 19^. 
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The efleci of ihis declaradon was immediate and profound, 
Sri Nehru welcomed it as a wise atid courageous decision 
and proceeded to obsen^e: 

The clear and definite dcciaratiqn that the final transfer* 
ence of power will lake place by a date not Jatcr than June 
1948 not only rc:mov<s all misconception and suspicion, but 
also i^rings reality and a certain dynamic equality to the present 
situation in India. That decision will undoubtedly have far- 
reaching consequences and puts a burden and responsibility on 
all concerned. 

“ The work, of the ConslLtuent Assembly muat now be carried 
on wtih gteaier speedy so that the new and independent India 
may take shape and l>e clothed \riih a constitution worthy of 
her, bringing relief and opportunity to all her children. In 
this great work we invite afresh all those who have kept aloof 
and wc ask all to be partners in this joint and historic under¬ 
taking casting aside fear and suspicion;, which will become a 
great people on the eve of freedom. 

The Constituent Assembly^ howe\^trr constituted, can only 
proceed with its work on a voluntary basis. Tliete can be no 
compulsion, except the compulsion of events | wliich none can 
ignore. The moment British rule goes, the res pons ibilit)^ for 
the governance of India must inevitably rest on her people and 
their representatives alone. They will hav-e to shoulder that 
responsibility. Why then should w'e not accept this legponsi- 
biliiy now and work together to find integrated solutions of 
our prchlcms? No external auihority is going to help or hinder 
us in future. 

The British Government on behalf of their people have 
expressed their goodwill and good wishes to the people of India, 
We have had a long past of conflict and LIlwilL But we 
earnestly hope that this past is over. IVe look forward to a 
peaceful and co-operative transition and to the establishment 
of close and friendly relations tvith the British people for the 
mutixd ads'antage of both countries and for the advancement 
of Uie cause of peace and freedom alZ the W'Orld.’’ 

By this time the Comtitucnt Assembly had got dowm to 
the serious business of settling the gencml principles of a 
constitutiou* The initiative was thus beginning to pass from 
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the British Government to Indians leaders. It was for them 
to reach a settlement or a compromise on the vital issue of 
partition before the final transfer of power in June [94.8 and 
to frame a comtitution in accordance with its terms. 

The Working Committee of the Congress, meeting some 
days later (flih March 1947)5 iTiade a last attempt to bring 
back the Muslim League’s representatives into the Con* 
stituent Assembly, It declared: 

“The work of the Constituent Assembly Is essentialiy 
voluntary'. The Working Committee has frequently stated 
that there can or should be no compulsion in the making of a 
constitution for India, It is the fear of compulsion or coercion 
that has given rise to dbtrust and suspicion and conflict. If 
this fear goes, as it must, it will be easy to determine India's 
future so as to safeguard the rights of all coimnunities and give 
oqua! opportunities to all. It has been made clear that the 
constitution framed by the Constituent Assembly will apply 
only to those areas which accept U. It must also be under¬ 
stood that any province or part of a prosince which accepts the 
const! lution and desires to join ihe Union cannot be prevented 
from doing so. Thus^ there must be no compulsion either w^ay, 
and the people will themselves decide their fUture. This peace¬ 
ful and co-operadve method is the only w^ay to make demo- 
craiie decisions with the maximum of consent. 

^Mn this hour when final decisions hav'e to be takcop and 
the future of India has to be shaped by IndJan minds and 
hands, the Working Committee earnestly calls upon all parties 
and groups, and aJl Indians gciterally^ to discard violent and 
coercive methods and co-opemte peacefully and democratically 
in the making of a constitution. The time for decision has 
come and no one can stop it or stand by and remain unaffected. 
The end of an cm is at hand and a new' age will soon begm. Let 
this dawn of the new age be uslieted in bravely^ JeaTring hates 
and discords in the dead past.” 

Inviting the Muslim League to meet tepresentatives of the 
Congress, the resolution said: 

In view of developments which arc leading to a swift 
transfer of power in India, it has become incumbent on the 
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people of India to prepare themselves jointly and co-operatively 
for this change^ so that this may be effected peacefully and 
to the advantage of all. The Worldng Conunittee, therefore, 
imites the All India Muslim League to nominate representatives 
to meet representati ves of the Congress in order to consider the 
situation that has arisen and to devise means to meet it. 

The Working Committee will keep in close touch with the 
representatives of the Sikhs and other groups conoemed with a 
view to co-operating with them in the steps that may have to 
be taken and in safeguarding their intercaL” 

Some futile correspondence followed, for a fresh move 
towards an agreement^ betw^cen the General Secretaries of the 
Congress and of the Muslim League; but the League was in 
no mood to meet the Congress to seek a solution, with the 
Constituent Assembly already in progress on the basis of its 
'Aims and Objects* resolution. The deadlock was complete. 

A further statement by the British Government accordingly 
followed on June 3^ 1947* Since the previous statement on 
20th February' had not brought about any appreciable change 
in the relations between the major parties, the position was 
reviewed with an air of finaliiy in the following terms: 

“The majority of the representatives of the provinces of 
Madras, Bombay^ the Unit^ ftovinces, Bthar* Central Pro¬ 
vinces and Berar, ^'Kssamj Orissa and the No^th-^Vcst Frontier 
Province^ and the representatives of Delhi, AjmeT-Merwara 
and Coorg have already made progress in the task of evolving 
a new constitution. On the other hand, the Muslim League 
party, including in it a majority of the reprKcntatives of Bengal, 
the Paiijab and Sind, as also die representative of British 
Baluchistan, has decided not to participate in the Constituent 
Assembly* 

** It has alwap been the desire of His Majesty's Government 
tiiat power shoidd be transferred in accordance with die wishes 
of the Indian people then^selves* This task would liave been 
greatly facilitated if then: had been agreement among the 
Indian poll deal parties. In the aljscnce of such agreementjr 
the task of devising a method by which the wishes of the Indian 
people can be ascertained has devolved upon His Majesty's 
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Govemnienl. After I\i1l comultatlan with political Icadm iii 
India, His Majesty’s Government have decided to adopt for 
this pui^e the plan set out below. His Majesty ’s Govern¬ 
ment wish to make It clear tiiat they' have no intention of 
attempting to fiainc any ultimate constitution for India: this 
is a matter for the Indians themselves. Nor is there anything 
in this plan to preclude negotiations betsveen communities for 
a united India.” 

The issue to be decided was whether the constitution for 
provinces with Muslim majorities was to be ftatned in the 
exisdng Constituent Assembly, or in a new and separate 
Constituent Assembly consisting of the representatives of those 
areas which had decided not to participate in the exbting 
Constituent Assembly. 

A detailed procedure was presented for a new Constituent 
Assembly for Bengal, the PanJab, Sind, die North-Western 
Frontier Province, (Bddsh) Baluchistan and Sylhct district 
in Assam. The plan urged the exisdng Constituent Assembly 
and the new one (if formed) to frame their respective con¬ 
stitutions. 

Finally, in advancing the date of the final transfer of 
power from June 1948 (which w-as originally stipulated), the 
British statement said; 

"The major political parties have repeatedly emphasised 
their desire that there should be the earliest possible tmnsfer 
of power in India. IMih this desire His Majesty’s Govcnmient 
are in full sympathy and they arc svilling to anticipate the date 
of June 1948 , for the handing over of power, by the setting up of 
an independent Indian Government or governments at an even 
earlier date. Accordingly, as the most expeditious and indeed 
the only practicable way of meining this desire. His Majesty’s 
Government propose to introduce legislation during the cuirent 
session for the transfer of power this year on a Dominion status 
basis to one or two successor authonties, according to the 
dmsiofls taken as a result of this announcement. This will be 
without prejudice to the right of the Indian Constituent 
Assemblies to dedde in due course whether or not the part of 
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India in respect of which they have authority will remain 
within the Brimb Commonwealth.” 

The new Viceroy, Ijotd Mounlbaltcn, explained the latest 
BriUsh plan in a broadcast: 

“ When the Muslim League demanded the pariitiozi oF India, 
the Congress used the same arguments for demanding, in that 
event, the partition of certain provinces. To my mind this 
argument is unassailable. In fact, neither side proved willing 
to leave a substantial area in which their community have a 
majority midcr the govemmeftt of the other, J am, of course, 
jiist as much opposed to the partition of provinces as I am to 
the partitifm of India herself, and for the same basic reasons * 
Once it was decided in what way to transfer power, the 
transfer should take place at the earliest possible moment; but 
the dilemfiia was that if we waited imtii a constitutional set-up 
for all India was agreed^ wc should have lo ivait a long time, 
parLicularly if partition were decided on. Whereas if we handed 
over power before the Cortsutuent Assemblies had finished 
their work, we should leave the country^ without a constitution. 
The solution to lliis dilemma, which I pul forward, is that His 
Majesty's Government should transfer pow'cr now lo one or two 
govemments of British India, each having Dominioii status as 
soon as the nccessaiy' arrangements can be made. This, I hope, 
will be within, the next few months. 

" TiiuSj the is now open lo an arrangement by whicli 
power can be transfer red many months earlier than the most 
optimistic of us ihnught possible and at the same time leave it 
to the pcopJe of BritEsh India lo decide for tfiem^iclves on 
iheir future, which is the declared policy of His Majesty's 
Gov'Cmmeni.” 

Sri Nehru, foUotvJng Lord Mountbatten, accepted the plan 
wilhou t any quali fi cation. He said: 

1 am npeaking to you on another historic occasion when a 
viVil change affecting the future of India is proposed. You have 
just heard an announcement on behalf of the British Govern¬ 
ment. This announcement lays down a procedure for sclf- 
detcrmuiadon in certain areas of India. It envisages on the one 
hand the possibility of these areas seceding from India; on the 
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other* it promises a big ^vance tov-ards complete independence. 
Such a big change must have the fiill concurrence of the 
people before effect can be given to it* for it must always he 
remembered that the future of India can only be decided by 
the people of India and not by any outside authority* however 
friendly. These proposals will be placed soon before represent¬ 
ative assemblies of the people for consideration/’ 

Partition, w^hich the Congress Icadem sought to avoid by every 
conceivable expedient or compromise^ had, thus* become 
inevitable. In Sri Nehru*s staiement there was a note of 
regret: 

** It is with no joy in my heart that 1 commend these pro¬ 
posals to yon, though I have no doubt in my mind that this is 
the tight course. For generations we have dreamt and struggled 
for a free and independent anited India, The proposal to allow 
certain parts to secede, if ihcj^ so will* is painful for any of us 
to contemplate. Nevertheless, 1 am convinced that our present 
dcctsion is the right one even ftom the larger viewpoints Tlie 
united India that we have laboured for was not one of compul¬ 
sion and coercion but a free and willing assoaation of a free 
people* It may be that in this way we shall reach that united 
India sooner than otherwise and that she will have a stronger 
and more secure foundation/’ 

This was the final stage, so far as Britain was concerned* 
in her long association with India. For India—divided but 
free—it meant that the Cbostituent Assembly could proceed* 
without further negotiations or interference from outside, 
with the task of framing her constitution. 
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[/b this mte, Sn B. JV. Rm discussed the steps to he taken 
pursuant to the British Prime Aiinisier''s staUtnent ^fehfua^ 
20, 1947, regarding the tru/ts/er of power to Indian hands by 
June 1948.] 

The British Prime Minister's statement of Febtuary 20,1947 
in the House of Commons made it dear that power in India 
was to be transferried to responsible Indian bands not later 
than June I948»* ** 

Transference of power implies the existence of regular 
organs of government to exercise the transferred power. In 
other words, there must be a government of some kind, if 

• [The liie Tutl terjit of wbidi U publubod aj an Appciidix to iKi* 

vdliiinc, eonialTiA the: r^ho^iin^ 

[t is wiLh great Tcgrci that Hu Majnty"^s C^VArtmieiit (iflrd that there 
tliU 4ifTcfcnct» airong Indian whiob arc prcvcntijig the Gaiudtuoit 

Assembly Gnom fmudtEomn^ ai it Inieorded It should. Jt Jj of ihc 

esHficc the pUn tbal ihc AwfnUy should be fuJly ceprescnEiiim'e. 

" Hu MaJ«Aiy's Gtn'ieitLnicnL d^ire lo hand over thdr rapai^hiiity to 
Authoniies mahluhcd by ^ ooaidtuiioTi appit^vcd by aU partio m India m 
leeoidanec wi ch the Cabinet plaa. But unrortunatcly ibere ij at pre- 

^nE no clear prospcei diaE sucfa a codsritu rion mid fueb aLithoritiea will 
cmer^. The praent state of unecrtiiiiity is fraughE with dmiger and cansol 
be ii^chnitely prolonged. His Maj«ty^s Government wuh to ina^c it clear 
that it ii ihcir defpiifcc intemLdin to LAlce nec«ary iEcp» to efiect the transfer¬ 
ence of poiver to reipoiuiblc Indian hands, by a date ootlaEo' than Jane 194B^ 
■ a * * # * 

** Afker months of hard work by the Cablncs Muiian, a great moafun:: af 
agreement was obiained as lo ihe methdd by which 2 comtitutiuii should be 
vvorked ouL This was embodied m their itaiemeats of hfay last, Hh Majestv't 
Government there agreed to recommeTid to I^liamenf a conititulioa worfcrd 
out tci accordance with the proposab made tberdii by a fully rcprcicntaiive 
Constituent Assembly. But if Jt ihduld appear that such a constitution will 
noi have been worked out by a fully lepresenlaEiVie Assembty before the bine 
mentioned in para^pb 7 (June i&^)p His Majeity^s Government wiU have to 
coEiudei' tn whom tbc powen of the Gcntral Govrmn^eut in Brititb India thokild 
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only a provisional government, to receive the power and 
there must be a constitution, if only a provisional constitu*- 
tion, to regulate the exercise of the power. It follows that if 
the final constitutional structure is not ready before the due 
date, we tnust have a provisional government funedoning 
under a provisional constitution. It is pertinent to observe 
that we are stilJ governed by the “ transitional provisions ’* 
in Part XIII of the Government of India Act, 1935—twelve 
years after die passing of the Act—w'hlch is a w'aming that a 
provisional consdtudon may last longer than w'e now thinh. 

What are the prospects of the final consdtudon being ready 
before June 30, 1948? There are two possibilides; either the 
Muslim League comes into the Constituent Assembly or it 
does not. If it comes in—which means that it accepts the 
Cabinet Mission’s plan—the procedure prescribed in the plan 
can be followed and, with goodwill on all sides, enough of 
the final consdtutional structure may be got ready to permit 
of the transfer of power by the date fixed. Something may sdll 
have to be left over, e.g., the precise reladonship with Indian 
States or some of them; but this need not prevent the transfer 
of pow'er as contemplated. 

There is, however, the other possibility, which at the 
moment seems far the more likely of the two; namely, that 
the Muslim League docs not come into the Constituent 
Assembly. If so, under the statement of December 6, 1946, 
any consdtudon that may be framed by that Assembly will 
not be binding upon the “ unwilling parts of the country 
How these unwilling parts will be determined and what 
consutudon they will have is at present unknown. One thing, 
however, seems to be reasonably certain, namely, that there 
will be some kind of division of India. If this happens, the 
task of framing a new constitution, even for the willing parts, 

be haaded cn'tr, oq ibe due dale. wbelliEr ai a vhole iumidc Cwm orCcnttal 
Gov«nuQEnt for Srtrbh India, win Mtur arm lo the outiiw provindat mvcin- 
mcnis, or in tneh other way as may vxm tnwt reaaoiiaye and ia the best 

intcratf of itc lodi^ pcoplCr'T 
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with all its immense mass of details will become formidable. 
The defence forces will have to be divided, the all-India Civil 
Services will have to be redistributed, property and liabilities 
of aD kinds will have to be apportioned. We cannot yet tell 
how many new sovereignties there svill be: at least two, possibly 
more, Agreements now subsisting between the Crown and 
the Indian States will have to be revised and renewed between 
the States and some or ail of the new sovereignties. There will 
also have to be agreements between the new parts of India 
inter j# relating to defence, external affairs, communications, 
customs and otiier matters of common concern. Boundaries 
between the new parts will have to be determined, perhaps 
by a Boundary Commission. If there is to be adult franchise 
under the new constitution, machinery for the new legisla¬ 
tures will have to be got ready and a multitude of other details 
wiU have to be settled. It Is doubtful, to say tlte least, whether 
all this can be completed before June, 194B. 

The separation of Burma was a simpler affair, but took 
several years of preliminary work. A great Amplifying factor 
in the Burma problem was that His Majesty could make 
readjustments from time to time by Order -1 n-Counctl even 
after separation. No such expedient will be available to 
readjust relations between the different sovereignties in India, 
once the Crown ceases to exercise any functions. 

If, for these reasons, the final constitutional structure is not 
ready before the due date, what then? We shall obviously 
have to have a proviaonal constitution ready. Certain fea^ 
tures of such a provisional constitution are inevitable: 

{i) Since, ex kjpttltesi, a constitution for a divided India 
is not ready, the provisional constitution will have 
to be for an undivided India during the LranAtionat 
period, until all the details have been completed for 
the ultimate division, including the framing of the 
constitutions for the different parts, after which the 
final constitution will be brought into force. 
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(2) Since ihe un'Millin^ parts ” have not yet declared 
whether they would like to have independence 
inside or outside the Commonwealth^ the provi¬ 
sional consdtution, whjchj as already pointed out, 
has to apply to these parts, as ^vcll as otheis, will 
necessarily have to be for an independent India 
within the British Commonwealth: tn other words, 
for an India with full Dominion status. 

{3) The provisional consdtudon must have the backing 
of the main elements in the country, if iftere is to 
be a peaceful transfer of power even to a proti- 
uonal government. Of course, once it is made clear 
that the uldmate consdtudonal structure will pro¬ 
ceed on the ba»s of a divided India and will be 
such as to involve no coercion of unwilling areas, 
agreement on the provisional structure may be 
easier to obtain. 

These seem to be the inescapable condiUons of the problem. 
Assuming then that the Muslim League does not change its 
decision not to parddpatc in the Constituent Assembly, we 
have to lake steps not only for framing a final consthudon, 
but also for framing a provisional constitution sarisfying the 
above condidons, in the event of the final constitudon not 
being ready. 

These conditions do not make the problem more difficult. 
On the contrary, they might make it easier in many respects. 
It is obT,aousIy easier to frame a constitudon for an undivided 
India than for a divided India. Again, if the interim consd- 
tudon provides for an India tvilhin the Commonwealth, the 
sovereignty of the Crown will remain for the time being, and 
the treades (including engagements, sanads and other instru¬ 
ments) now subsisdng between the Crown and the Indian 
States will not lapse (except perhaps as to paramountcy); the 
functions of the Crown arising out of them will condnuc, the 
only difference being that instead of being discharged as at 
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present on the advice of a FolidcaJ Adviser outside the Central 
GoveromcRti they may have to be discharged on the advice of 
a responsible minister of the Central Government. We shall 
thus be spared the necessity for an immediate detailed revision 
of existing treaties or the immediate negotiation of new ones. 
It is possible that the Rulers may ask for certain safeguards if 
these functions arc to be discharged on the advice of a respon¬ 
sible minister. It should not be dlflicult to arrive at a reason¬ 
able arrangement in this matter by discussion with those 
concerned. 

The most important of the three conditions is the third 
one, namely, that the provisional constitution must have 
the backing of the main elements in the coimiry. From 
tills point of view, the arrangements under the existing 
constitution have proved to be defective. Recent events 
have shown that minorities in various prov'inces require 
better protection than they can get at present; and at the 
Centre, Muslims have often expressed their fear of being 
dominated by the Hindus. If the provisional constitution is to 
have the support of the main elements in the country, it must 
be such as to reduce these fears on opposite sides to a 
mmimum. The Cabinet Mission’s plan of May l6, 1946 took 
note of the fears of domination at the Centre (sec para 12 of 
the statement of May 16, 1946 *); and the obvious way to 
reduce similar fears in the provinces is to extend the same 
idea to the provincial sphere. 

It will be remembered that the essence of the Cabinet 
Misrion’s plan is to maintain a single Centre for the adminis¬ 
tration of a minimum number of subjects on an all-India 
basis, while the remaining subjects are to be dealt with on a 
rc^onal basis. If we foliaw the same plan in the provinces. 
We must provide that where a province contains distinct 
regions (whether racial or religious or linguistic), most of the 


* mJe Appendix A. 
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provincial subjects may be dealt Mth on a regional basis and 
only the remaining few on a provincial or joint basis. 

It may be mentioned here that in certain matters a regional 
basis of administration obtains c\’cn in the United Kingdom^ 
although there is a single Cabinet. All the ministers there do 
not exercise their functions uniformly in the different parts 
of the Kingdom. For what may be called national purposes 
(army, navy, air force, foreign relations, treasury, etc.], 
there arc common ministers for all parts; but for other 
purposes there are special ministers for special regions. For 
example, the departments of health, agriculture, police, 
prisons and education for Scotland arc administered by the 
Secretary of State for Scotland and the separation has gone 
so for that the main departments and an Under Secretary 
have their headquarters in Edinburgh, although the Secre¬ 
tary of State is in London. The separation is even more far- 
reaching in the case of the judiciary', Scotland being completely 
independent, except for a common Supreme Court of Appeal 
in the House of Lords. Even in the sphere of legislatiott, there 
is some measure of regionalism in the United Kingdom. Thus 
ail Bills relating exclusively to Scotland arc referred, after 
second reading, to a Grand Committee consisting of the whole 
body of Scottish members, ^vith the addition of 15 others 
specially responsible for each Bill. 

It Is interesting to note that a rather similar plan appears 
to obtain in the Ruslan Constitution. The Central depart¬ 
ments (called the People’s Commissariats) arc in two classes, 
the all-Umon departments (called the all-Union People’s 
Commissariats) and the regional departments (called the 
Union-Republican People’s Commissariats); the subjects requir- 
ing to be dealt with on an all-Union basis arc administered by 
the former and subjects requiring regional administration by 
the latter. [See articles 74-78 of the Constitudoa of the U.S.S.R.] 

There is, therefore, nothing novel in this idea; it only needs 
to be adapted to Indian condidons. If we examine the matter. 
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we shall find that the idea can be carried out to a surprisuig 
extent, both at the Centre and in the provinces, even under 
the existing constitution. 

Let us first consider the provincial sphere. Under section 5.0 
of the Government of India Act of 1935^ the Governor of each 
pro\'ince has a Council of Ministers to aid rtuX advise lum in 
most provincial matters. Under section 59* he is required to 
make rules for the more convenient transaction of the business 
of the provincial government and for its allocation among the 
miiustcrs. The rules at pre^nt in force make a subject-wsc 
allocation on a provincial basis i that is to say, there is a minister 
for education for the whole provinccj there is another for 
public works* and so on. Where a province is homogeneous m 
character* this distribution may well be the best; but not if 
the province contains two or more sharply-contrasted regions. 
For simplicity* suppose there are only two such regions* a 
prcdontinantly Muslim region A and predominantly non- 
Muslim region B. For many provincial subjects, such as 
education* agriculture, local self-goverimtent, the two regions 
may have divergent interests and needs j let us call these 
" regional subjects There may* however, be a few subjects 
as to which their intert^ts or needs cannot be divided* 
finance or irrigatiori from common nvers or the High Court, 
wc may refer to these as “joint subjects In these circum- 
stanc^, the Governor may find it possible and more convenient 
to make a regional allocation of the business relating to 
regional subjects: that is to say, he may within one and the 
same Cabinet have one set of ministers exclusively to advise 
him on the regional subjects of A; another ^t of ministers 
exclusively to advise him on the regional subjects of and 
both sets of ministers together* in other words, the entire 
Cabinet, to advdse him on joiut subjects* Which arc to be joint 
subjects and which regional in a given province wUl depend 
upon local circumstances and how exaedy joint subjects marked 
for the entire Cabinet are to be dealt with is a matter for local 
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disctis$ion. If the number of joint subjects is small^ they may 
all be dealt with by a single sub-committee of the Cabinet 
consistingj let us say, of the Prime Minister and the Deputy 
Prime Minister, cases going to the entire Cabinet only where 
these two differ. If the Prime Minister is of region A, the Deputy 
prime Minister should be of region B and vke versa* There 
are variants of this plan possible; the Governor can frame his 
rules to suit the requirements of his particular province so as 
to secure the maximum of regional autonomy. If there h any 
area in the province which is neither markedly Muslim nor 
markedly non-Muslim^, it can be treated as “joint territory 
and any business relating thereto as a “joint subjectAs 
already indicated, there will be a single Cabinet with a Prime 
Minister and a Deputy Prime Mimsicr, subject to a conven¬ 
tion that if the Prime Minister is a Muslim, the Deputy Prime 
Minister will be non-Muslim and uke versa. There will aUo be 
a single legislature for the w-hole pro\incc; but a convention 
should be established that when Icgblation relating exclusively 
to a regional subject of one of the regions A or B is under 
consideration, the members representing lerritorial consti- 
lueucics of the other region should abstain from votings 
Let us next consider the Central Government. Here, the 
plan that has come nearest to acceptance by all parties is the 
Cabinet Mission's plan of May i6, 1946, and the question, 
therefore, is how far that plan can be carried out under the 
existing constitution. Like the Governors in the provinces^ the 
Governor-General al tiie Centre has power to make rules for 
the more convenient transaction of business in his Council 
(see section 40 of the Government of India Act in the ninth 
schedule to the Act of 1935)- He may, in framing these rules, 
treat the groups referred to in the Cabinet Mission's plan, or 
any other groups that may be more acceptable, as distinct 
regions. The essence of the plan, as already stated, is that 
certain subjects, broadly categorised as defence, foreign 
affairs and communications together with incidental finance 
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_ffjj* ^he present wc tnay include all finance under this hea^l 

—should he treated on an all-India basis and the rest on a 
regional basis. At present, the Centre deals with these other 
subjects also on an all-India basist f-g-t there is a single 
member for education for the whole of India, a single member 
for labour for the whole of India and so on. There are doubt¬ 
less advantages in this kind of centralisauon; but the Cabinet 
Mission’s plan has recommended a different course in order 
to secure regional autonomy to the largest possible extent, and 
we are now trying to sec how far this plan can be carried out 
under the existing constitution. To carry it out, we shall have 
to divide the existing Central departments into two dasses: 

(1) All-India departments, comprising the subjects wn- 
nected with defence, foreign affairs and coramunJea- 
trons and, provisionally, including all finance. 

(2) Regional departments comprising the rest. 

Certain members of the Cabinet will be in charge of {r) for 
the whole of British India; the rest will form what we may 
call the Minisirv' of the Interior, of which there will be a 
branch for each' rttgion. Each branch of the Ministry of the 
Interior .will deal with the regional departments for that 
particular region. Thus, there will be a single minister for 
defence for the whole of British India as at present; bm 
instead of there being a single minister for education and one 
for agriculture and one for public health—for the whole of 
Bridsh India in each case—there may be one minister in 
charge of all the three subjects for the tcnitorics of Group A, 
another minister in charge of all the three subjects for Group B, 
and another minister in charge of all the three subjects forGroup 
C. The total number of ministers need not be increased, if 
this is considered undesirable; only their duties will be allo¬ 
cated differendy, A rcdisiribudou of work on these fines can 
be made under the existing constitution; it would correspond 
roughly to the dirision of work in the U,K. Cabinet with 
respect to England and Scotland and to the division of work 
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under the Russian Constitution betwceji the All-Union People's 
Commissariats and the Union-Republican People’s Commis- 
saiiats+ There will, of conrscj as in the provincesj. be a tingle 
Cabinet with a tingle Prime Minister and a I>t!puty Prime 
Minister; when the Prime Minister is a non-Muslim, the 
Deputy Prime Minister will be a Muslim and ske uersa. As in 
the provincial sphere, a convention should be cstabiished that 
when legislation in respect of a regional subject appertaming 
exclusively to one of the regions is under contidcradon, mem¬ 
bers representing territorial const!tnencics of the other regions 
should not vote. 

If the Central and provincial departments are so artanged 
as to secure the maximum of regional autonomy, the fear of 
domination of one region by another would be reduced to a 
minimum^ And since this can be done even under the existing 
const!tuiion, the provisional constitution that we have envi¬ 
saged need not, in this respect, contain much that is new. 

Indeed, a redistrihution of departments, both at the Centre 
and in the provinces on the lines suggested above, may be 
immediately advisable. As already pointed out, this can be 
done under the existing constitution and it will have the 
following advantages: 

(r) It may succeed in healing the existing differenees, 
w'hether at the Centre or in the provinces. 

(2) It will reveal the difBculties, if any, in more far- 
reaching schemes of partition or separation, includ¬ 
ing the Cabincl; Mission's plan. 

{3) If the redistribution proves inconvenient in any 
particular, it can be immediately amended by 
amending the rules of butiness; if necessary it can 
be entirely scrapped and the lUitus jao mU restored. 

The redistribution will not require the immediate splitting 
up of the Secretariat or of the subordinate administrative 
machinery. 
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THE CONSTITUENT ASSEMBLY: PROCEDURE 

[Sri Rmi saw Dr, Rajeuilra Prissndon Almch 9, 1947^ 
tzi tAf President w<is lo discuss whui should 6 c in 

uicw qf ihe British Prime Minisicr^s statanent $f Fehrua^ 

1947, nnd lA^ subseqticni dicelopmenis. He Tici^rded thefollomng 
note qfter the discussion.~\ 

Assuming that the Muslim League docs uot change its 
decision not to participate in the Constituent Assembly 1 the 
posidoD will be that any constitution that may be framed by 
the Assembly will not be binding upon the “ umvilling parts " 
of the country. Ho^v these un\silling parts will be detentuned 
and what constitution they will have is at present unknown p 
O ne things however, scerns to be reasonably certain in view 
of the statcTnents of December 6* ** 1946* and February' 20* 1947, 
the debates in the Housk of Parliament and the Congress 

* TT!ic- I pflM&gts ri^EQ the £ri|Ii1i Gt^cmniCTlCs S-titCmtilt oC Occcib,- 

ber l&K? arc repT^uc^ bdjQwj 

“ The tnaiii dE^oilty that hai Asistn haa been <m?r the interpretatian oF 
para^ph 19 (v) ;u3d J™) of ihc Cabinet Mtflioii^s statetoent of May 16 th 
rcLating the nac^tiinBa in setrUom which mn as roUows: 

Paragraph 19 (v).— ' Th™ sttrtioflj ^haiJ pmeced to leitic proviodjil (^n- 
for the nrnv'incQt idcJudcd in cacIi sccuon and abail also decide whciner 
geoup ccpfutitviiien fbaU be *cl up for these pfovincci and if io with what 
provinciif lubjccu ibf group ihould deal. Prmdnces ilmtl have power to opt 
otii of group$ m Eiecordance with proviiionj o( tub-claiiiK (vlu) below* 

** Paragraph 19 lviiij+—^ As wan u new conaiitutional arxanecntefiti have 
come irio Dpetaiion, it be open to any province to elect lo conae out^ 

any group in which it hu been placed. Such a decoion shall be Lalen w 
rhip new legiilatufe of the" province aTier the hnt genenti election under she 
new cntuiitutfOa/ 

“The Cabinet Mission have thimigbout mainlajncd the view that deeuk^ 
of vcsfoiu ihould. Ml lie absence ef affrycmcni to the contrary^ be tahenby 
liiuple EOBjority vote of repracnlativfl in the *cc±icifls, Thh view haa been 
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Working Commiitcc’s resolution; namely, that there will be 
some kind of division of India. If so, the task of framing a new 
constitution, with all its Immense mass of details, viill be a 
formidable one, as already stated. 

The separation of Burma was a simpler affair, but I remem¬ 
ber working unofficially on some of the details as early as 
I 934 r although die aetual separation did not take effect until 
1937. A great simplifying factor in the Burma problem was 
(as mentioned in my earlier note), that His Majesty could 
make re-adjustments from time to lime by Order-In-Council 
if any unforeseen difficulties arose after separation (sec sections 
J58"I6 o ol the Government of India Act, 1935, and sections 
134*^37 die Burma Act). No such cicpcdient will be pos¬ 
sible now. 

If the final constitutional structure is not ready before the 
due date, we shall have to have a provisional consdtuiioo 
and a pro visional government. Wc may, if we choose, have 
a chapter headed Transitional Provisions ” in the new 
consdtudon and put the provtsional constitution into the 
chapter. In fact, we arc soil governed by the “ Transitional 
Provisions” in Part XIII of the Government of India Act, 
^ 935 ? w'hich is a warning that a provisional constitution may 
last longer than wc think. 

Let us now consider the nature of this provisional consti¬ 
tution. Ex AjpflJuii, the ultimate consdtudon providing for 
all the parts of a divided India may not be ready on the due 
date ; if it is ready, there is of course no difficulty. But we are 

BftrptEd 1]y the Muilim LcjigU« bul the Conen^ have put forward B diUmui 
View Tbny haw awrted that the itiit mrnnin* of the statcfneot read at a 
whole a that povincA have a ri|ht to decide both » le grmiptnjr and » to 
tJaciT own com[iLiitLOFi+ 

" Hit Gov^ment have had lejal advice which conami that the 

jtaiei^nt el May J 6th irtfana what the Cabinet Mision have Always itaicd 
Will incir intcntiiOTi. This port of ihc Et^iofticDt as m initTprcicd intut iticn- 
be conii^erfd an csxntltl part of liir ichcfflE May j0lii for cnublmg 
the IndiAfi people to fMtniilAte a new rtnutituiloii which HUM AiatyhCflvcTO- 
tnrnt wo^ ^ prepared u> iubmit to Parliarnenl. It ihotild iheitfste be 
AfCcptod by all parUcp m Lht ConAtituom Awmbly/' 
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proceeding on the Eissumptioii that it may not be ready in the 
dme prescribed^ What then? Obtiously^ if a constitution for 
a divided India u not ready^ we shall have to have a provi¬ 
sional constitution for an undivided India. In other words^ the 
pro\^onal comtitution will have to be diat of a single 
federation embracing the whole of what is now British India. 
Thk is the first point. 

Another point also seems inetitable. Since the unwilhng 
parts ** have not yet declared whether tlicy would Ukc to have 
independence within or without the British Common weal th, 
the provisional constitution^ which, as already pointed out^ 
has to apply to these parts as well as others, will necessarily 
have to be that of a Federation enjoying independence wilhin 
the British Commonwcalth—in other w'ords, enjoying full 
Dominion status. 

The third point that emerges from the debates in Parliament 
is that even for the transfer of pow'cr to a protTsional govern¬ 
ment, His Majesty*5 Government will require a fair measure 
of agreement between the difTcrent patties in India. Presuma¬ 
bly, that agreement will be easier to obtain^ so far as the 
Muslim League is conccmect^ if aji ultimate division of India 
is provided for and if it is made clear that the provisional 
government is only for the interim period^ during which the 
ultimate constitution i$ being hammered out. Be that as it 
may^ His Majest^^'s Govern merit obviously expect $omc degree 
of agreementj judging from Sir Stafford Cripps’s remark in the 
House of Commons: 

In DUX statement of December 6^ we stressed the fact 
that if a large sccdon of the Indian population had not been 
fully represented in the Constituent A^mbly, wt could not 
accept the forcing of ujiwifting pnmifjcij into a united Indian 
Government if they have not been represented in the making 
of the constitution. To that principle, w'hich has the assent 
' of the Congress, we understand, wo adhere and if it should 
eventuate that a large group of provinces—but not all—^ 
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agree upon the form of comdtudon, then it may be neces¬ 
sary to hand over power separately tn areas which have not 
been fully represented. 

“ We shall have to consider in what way this can best be 
done to meet the best interests of the Indian people. The 
position is, however^ suffidently iineertaki at this stage to 
make it impossible now to forecast what will be the wisest 
action to take when the time comes to make a decision. 
The only way to remove Uiis uncertainty is to get agree¬ 
ment of the Indian communities as to what it is they wish 
us to do- We can hardly be accused of vagueness or uncer¬ 
tainty when the Indian communities themselves cannot 
come to any common agreement/* 

In other words, the uncertainty as to the transfer of power 
in the absence of an agreed final constitution is to be removed 
by agreement, which can only mean that there must be at 
least an agreed provisional constitution. 

We shall, therefore^ have to face the difRculty of framing 
an agreed provisional constiiurion as for a single Federation 
with Dominion status. The Muslims fear Hindu domination 
at the Centre, while the Hindus and the Sikhs fear Muslim 
domination in some of the existing provinces^ Whatever pro¬ 
visional constitution may be devised will^ therefore, have to 
be such as to reduce these fears on opposite sides to a 
minimum. 

And such a provisional oenstitution will have to be got 
ready before June 1948. It follows, therefore, that side by 
side with the framing of the ultimate constitutional structure, 
we shall have to take even more uigent steps towards framing 
a satisfactory provisional constitution^ 

For the purpose of facilitating the &aming of the final 
constitution, it may be of assistance if a questionnaire bearing 
on the salient features of the constitution were sent round to 
ail the members of the various legislatures* They would be 
requested to send in their answers before April 10, 1947, so 
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that ive might bi: in a portion to tabulate the answers before 
the next session of the Constituent Assembly* I have already 
taken in hand the preparation of such a questionnaire and 
hope to issue it in tlic course of the next few days. As most of 
the legislatures would be in session, we should be able to get 
into touch with the members quickly and they would have 
about a formight in which to send in their answers. It is^ of 
course, possible that a good many members will not be able, 
or will not care^ to answ'er the questions ^ even so^ the answers 
of the others may supply us with sufficient tnaterial in the 
light of which to prepare a draft of the new constitution, 
A drafi so prepared is more likely to find acceptance when it 
is subsequently circulated to the provinces and wc may thus 
save valuable lime* 

I am also trying to prepare the outlines of a pro visional 
constitution fulhHing as far as possible the vsriotis condirions 
mentioned above. 

The President's idea is that at the end of the next session 
of the Cbnsdtuent Assembly* it should divide up into sections 
and the sections should frame the provincial constitutions for 
each of the provinces included thcreiri before, say, the end of 
June. Assam may take a little longer because of tlie prelimi^ 
nary touring in the tribal and excluded areas that will be 
required. Sections B and C will be functioning under obvious 
difficulties and the constitutions they frame for some of their 
provinces may not be regarded as valid. But* in any case, it 
may help the sections in their task to have before them the 
Answers to the questionnaire* Assuming that the sections will 
be ready w'ith their drafts of the provincial constitutions before 
the end of June or the middle of July, it may be pt^iblc to 
have the complete constitutionj including the Union portion, 
before the end of September. It may also be possible to have 
a draff of the provisional constitudon ready belbrc the same 
-date* These arc all rough forecasts which have emerged from 
this morning^s discussion with the President. 
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THE QUESTIONNAIRE 

[A week qfier Sri B. hsd seen tke^ President io diseuss 

(ke procedure to he adopted ^ ike Constituent Assemblj and the 
provisional time^tahle for the carrying on of the adminislTatwn of 
the coaniiy in the interim period^ a questionnaire was circu¬ 
lated to alt memhers of the Cmirat and prooincial legislatures 
on I'jth March 1947 with a covering letter^ The text of the 
leUfT as well as the questionmdre are reproduced J 

From 

Sri B. N. RaUj 

Constitutional Adviser, 

ConstitLient Assembly of Itidin. 

To 

All Members of the Central and Provincial Legislaiurcs* 
New Delhi, the 17th March, 1947. 

Sir, 

In order to facilitate the work of framing a new cotisd- 
tution before June 1948, it is considered desirable to issue 
a questionnaire, bearing on the salient features of the 
constitution, to all the members of the various provincial 
legislatures and of the Central legislature and to invite 
their individual views thereon^ 

Such a questionnaire is annexed to this letter. The ques^ 
tionnaire is divided into five parts, and in each part are 
set out a certain number of questions bearing on ita 
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subject-matter. Brief explanatory notes have been insmed 
under each question. 

The quesuonnaire^ as will be noticed^ deals only vdih the 
constitution of the Centre* But most of the questions will 
apply, mutatis mutandis, to the provindal sphere also. You 
are therefore requested to give your ansvi^ci^, both in regard 
to the Union constitution and in regard to the provincial 
constitudons. 

Your amwcis may kindly be sent so as to reach this 
office as early as po^ibie^ and in any case bdbre April 
lo, i947j as the matter is very urgent. 

It is considered unnecessary to frame any questionnaire 
regarding group consdtudons undl the sections have 
decided to set up such constitutions. 

Yours faithfully, 

B. N. Rau 


THE dUESTIOJfJfAIRE 
A^HEAD OF THE INDIAN UNION 


I, should ie desigrmti&n s/ iAe had of ikg Indian Unian? 

[JVofcj In this and the following notes reference has been 
made to the constitutions of various countries. But it must be 
remembered that the United Kingdom and Ireland arc not 
Federations and even South Africa is not a true Federation- 


US.A. 
Swiiz^land 
Ireland 
Canada 
Australia 
South Africa- 
General.] 


Prcsidctit. 

The local executive head is the Governor- 
General on behalf of His Majesty* 

The local executive head is the Governor- 
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How should hi be chosm? 

INole: The answer Hill probably turn on whether the head 
of the Indian Union is to bt- a real head as in the U.S.A.^ or 
merely a nominal head as in Switzerland. If he is to be a 
real head, independent of the legislature} he may have to be 
elected otherwise than by the legislature as in the US^A. 
If he is to be a nominal headj not independent of the legist 
laturcj he may be elected by the legislature as in Switzerland. 
The case of Ireland is peculiar, because the President is elected 
by the direct vote of the people and yet is to a large extent a 
nominal head acting on the advice of ministers responsible to 
the legislature. 

US.A .—^Thc President is elected by an electoral college in 
which each State has as many electors as it has members 
in Congress the Federal Legislature^ including both 

Houses)j the electors being elected in each State by adult 
franchise. This mode of election is presumably due to the 
theory of the American Constitution that the esecudve power 
must be completely separated from the legislative power. An 
absolute majority is required for the election of the President. 
Where no candidate secures an absolute majority^ the House 
of Representatives elects the President from among the highest 
tlirce, each State having one vole. 

Switz^land —^The President is elected annually by the Federal 
Assembly the Federal Legislature, including both Houses) 
from amongst the members of the Federal Council {Executive), 
who are also elected by the Federal Legislaturtp 
Ireland —The President is elected by the direct vote of the 
people (secret voting, on the system of proportional represen¬ 
tation by means of the single transferable vote) J 

3. should be his term of $£k€? 

{Note: 

US.A^ 4 years (elected every leap year). 

Switzerland i year (annual clecdon). 
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Ireland 7 years^ 

Canada \ 

Australia ^ Customary term of 5 years, 

S^ik ^rica | 

4. Shauld !ie be eligible for re-election? 

IMote: 

U.S.A ^—'Eligible for re-election: previous to Franklin Roose¬ 
velt, convention of not more than two teniis^ Franklin Roose¬ 
velt held office for four comccudvc terms, the last one inters 
rupted by death. 

Rc-elecdon of the President who is in office is 
prohibited by the constitudon. By usage, the office rotates 
among the members of the Federal Councils 
Ireland —EHgibk for rc-clection to the office once, but only 
once.] 

5- Should ike ojke rotate among the different communiHcs in turn? 
If sOi how? 

INbte* 

U.SuA .—No provision. 

Szvitzerland —By usage, the offices of the President and the 
Vice-President rotate amongst the members of the Federal 
Council in winch the main communities arc represented. 

Ireland —No statutory provision; but the first Ptesident was 
a Protestant (Dr. Hyde, elected in 1938); the present President 
is a Roman Catholic.] 

6. that the Indian Union is to haoe a President m its head^ 

should there be a Vke~President or Vice-Presidents? 

l?fotet 

There is a Vice-President who also presides over 
the Senate. The method of election is the same as that of 
the President, except that when he &ils to secure an absolute 
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majority of the votes of the electorSj he is elected by the 
Senate from among the highest two. 

SwH^land —There b one Vice-President elected by the 
Federal Assembly from amongst the members of the Federal 
Council. 

Ireland —No provision for Vicc-Prcrideiit^ 

USS.R ,—The Presidium has a President and i6 Vice-Presi¬ 
dents, corresponding to the number of Republics.] 

7* IVhat should be the Urm qf office of a Vice-PFe^deni? 

INote: 

US.An 4 years (election every leap year). 

Switzerland i year. 

Ireland No Vice-President.] 

8. Wkai should be the Junctions of the Freddent? 

INotet 

US.A ,—^The President is tlic Commandcr-iii-Chief of the 
army^ na^y and air force^ receive ambassadorSj etc., and 
mates treaties subject to the consent of two-thirds majority 
of the Senate. He appoints ambassadors and comuls^ judges 
of the Supreme Court and such inferior ofEcers as provided 
for by law^ He recommends measures for the consideration of 
the Congress. He has an absolute veto over legisladon which 
can only be overcome by a measure being passed by two- 
thirds majority of each of the two Houses. He has, also, what 
is called, the “ pocket veto ”, r.e., a measure pa^d within 
ten da^'s of the adjournment of Congress and not a^nted to 
by the President is deemed to have lapsed. He may grant 
reprieves and pardons (except in cases of impeachment) for 
offencts against the State, commute sentences^ etc. He is liable 
to impeachment. 

Switzerland —The Ptesident has only forma! or ceremoniai 
hincdonSi the principal one being tliat of presiding over the 


THE QUESTIONNAIRE SI 

Federal Council. He is in charge of one of the administrative 
departments, 

Ireland—The Prcsiclent, on the nomination of Dai I Eircann^ 
appoints the Prime Minister (Taoiseach) or the head of tl*e 
CovtTfiment^ who, in rum, recommends the appointment of 
other members of the Cabinet. He summons and dissolves 
Dail Eircaon on the advice of the Prime Minister and in case 
the Prime Minister has lose tlie support of the majority in the 
Dail, the President may^^ in hb absolute discretion^ refuse to 
dissolve the Dail* The President may at any time after con¬ 
sultation with the Conncii of State convene a meeting of 
cither or both of the Houses^ communicate with them by 
message or address—which has received the approval of 
Government—on any matter of national or public importance 
or address a message approved by the Government to the 
nation at any time on any such matter- He is the Supreme 
Commander of all defence forces and all Commissions arc 
held from liim. He has a right of pardon and a power to 
commute or remit punishment. He is liable to impeachment^ 

9 - fKAfl/ s/iouid U the functians of ihe Vke-Frentkitt? 

US*A .—Presides over the Senate; becomes President if 
President dies during term of ofBcc* 

Switzerland —Member of the Federal Council* in charge of 
an administrative dcpaitmcntj and presides over the Council 
in the absence of die President,] 

10 * Shaidd tie Pre^deni be lisbie to temoual? /f in what manner? 

[Mte: 

US^A *—^Thc president is removable from office only by 
impeachment- The Lower Chamber initiates proceedings and 
the Senate sits as a court of triaj* The President b removed 
on the majority vote of the Senate sitting as the court of 
impeachment. 
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iiwitztHaad —-No specific: provision. 

Removable by impeachment. The President may 

.L u +1 . . iir* A proposal against 

the President is entertained when moved in writing by at 

least 30 members of that House and is adopted when, at least, 
two-thirds of the total members support it. The other House 
mvesngatra the charges or causes the charges to be investigated. 
If It sustains the charge by two-thirds majority of the total 
members, the President is removed.J 

lU How is a kmpor&ty in the office qf ike President to be 

jilUd? 

INoU: 

VSjt.—Thc Vicc-Presidcni acts as President for the test of 
the term. 

5 '«a’<.^rW-Apparcnay the Vice-President acts as Presi¬ 
dent. 

/«W—A Commisaon consisting of the Chief Justice, the 
Chairman of the Bail and the Chairman of the Senate acts for 
the President. The Commission may act by any two of their 
number.] 


R-EXECUTIVE 

12. What should he the nahire and tjpe of the Urdan Exicntise? 
Should it be oj the Brithh type {parliameniaiy) or the Americm 

ij>pe {non^patliammUt^) or the Stms type {mixed) or my other 
type? 

[J^ote: From the point of view of practical admimstration 
this IS perhaps the most important question in the framing of 
the new- constitution. There arc, as indicated tn the question¬ 
naire, three main types of executives. In the British type, the 
executive is responsible to the legislature and has to resign 
on loss of confidence of the legislature. In the American type, 
the executive is not responsible to the legislature; each derives 
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its authority from tlie people direct and is not responsible to 
the other. In the Swi$s type, the executive b elected by the 
tegislature for a tcrni of four years (which k also the life of the 
legislature) and no question of resignation during the term 
arises- In the Irish Free State Constitution of 19^2^ we find a 
fourth type: there ^ras a Ministry of the British type piu^ 
certain additional ministeirs appointed rather on the Swiss 
plan—that is to say, they were nominated by tire Bail on the 
recommendation of a special committee, they held office for 
the term of the Bail, and were responsible only to tlie DaiL 
The British type is the one with which we are most familiar 
in India and its features are well known. The maio features 
of the Swiss type arc: (1) it gives all sections a chance of being 
represented in the executive, the electiort bring by propor¬ 
tional representation; (2) it enables the Minisliy' to concen¬ 
trate on the real problems of the country for a fixed term of 
four years without being distracted by motions of no-confid* 
cncc; (3) it ensures a substantial degree of responsibility to the 
legislature, inasmuch as the executive is not only elected by die 
legislature but is also subject to its directions. The Irish Free 
State type had a short life and has been abandoned in the 
new Irish Constitution, which has adopted the British typCp 
U.IC. and tht Dominwns^By convention the executive 
(Cabinet^ is responsible to the iegislaturc and retains office 
so long as it enjoys the confidence of the legislature. 

The President is the head of the Federal Executive 
with a Cabinet of ten heads of departments called Secretaries^ 
appointed by him, subject to the nominal approval of the 
Senate and answerable only to him. Executive not responsible 
to the legblaturCi Non-^parliameRtary. 

The Federal Council consists of seven members 
elected by the legislature (by proportional rcprcscniadon) 
once in four years. They arc eligible for re-clcction. Not more 
than One ts elected from the same canton i A mixture of 
parUamentazy' and non-parliamcntary* 
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/w/oiw/^lrcland has put into statutory form what iti U.K. 
is based on convention. The government oonasts of seven to 
15 members appointed by the President. One of them acts as 
Prime Minister, and another as Deputy Prime Minister, 
Responsible to Dail Eireann, though the ministers may be 
chosen from both the Houses, at most two from the Senate. 
Parliamentary.] 

^ 3* sk&uld thm be special ptomsion ta secure a 

stable executive? 

[Mte: The following observations in the Simon-AtUcc 
Report arc worth notice. /Uthough they relate to the prenin- 
cial sphere they are of general application: 

^Ve tlunk that under the condttions which have developed 
in the Indian provinces, ministers are too much at the mercy 
of hostile combinations against them for good work to be done, 
hdinisters need to led that they are assured of a reasonable 
period within which their policy may mature and its results 
may be judged; at present some of them are so much occupied 
in maintaining their position by securing the temporary 
support of this or that group of critics or malcontents that it 
must be very difficult to carry on the main work of ministerial 
government at alL’* 

Ittland —In the Irish Constitution of ipaa an attempt was 
made to secure stable adminisuatiou by providing for minis¬ 
ters, outside the Cabinet, who retained oIHce even after the 
Cabinet had reagned. This experiment was carried out in the 
first two Daits, but apparently was found unworkable. See note 
under question No. above, 

CkUa^ln case there is disagreement on any matter between 
the IcgisJaiurc on the one hand and the Cabinet supported 
by the President on the other, the legislature can make its 
views prevail over those of the executive only by passing a 
measure or proposition by a two-thirds majority of rncmbeis 
present.] 
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14. tTAaf sk&idd be the ^imposition of the IVhai jhauld 

be (be maximum^ if qf the number of nunisters? 

[Mte: 

U.K .—No statutory maximum. The number at present tii 
the Cabinet i% i^o members including the Prime Minister. 

Canada —No statutory maximum j the number at present is 
20 membet^ including the Prime Minister. 

j4ujfrfl/iii“Thcrc is a statutory maximum of sevm until 
Parliament otherwise provides. The number at present is ig 
members including the Prime Minister. Ministers cannot 
remain in office more than three months wthout being mem¬ 
bers of one of the Housca of the legislature^ 

Sauik A frica —There is a statu lory m ^mura of 11. Ministers 
cannot remain in office more than three months without being 
members of one of the Houses of the legislature* 

President with ten heads of departments called Sec¬ 
retaries who are answerable only to liim* None of these can 
be a member of either House of the legislature. 

SmUertmd —The Federal Council consists of seven mem¬ 
bers elected by the tw^o Houses of the legislature at a joint 
sitting. None of them can be a member of either House^ but 
aU may sit and speak without voting. 

Consists of 7 to 15 ministers^ selected from among 
the members of both the Houses, not more than two being 
selected from the Upper House* AH condnue to be members 
of the House from which they were selected.] 

15. Should provision be made io secure representaiwn qf dijerent cm- 
mumlieson the exccuiwe? if^^f hew? 

[Mie: 

U,SJi. —No provision. 

Switzerland —Not more than one member of the Federal 
Council can he choscii from the same canton. 

Canada —No statutory provision. In considering the claims 
of various candidates for mitusterial office the Premier has to 
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late into account rac<t, i^Iigion and geographical factors. 
VVhen the total number was three were usually assigned to 
French Canada and three to Ontario; at least one was assigned 
to each of the provinces of Nova Scotia, New Brunswick, 
Manitoba, Saskatchewan, Alberta and British Columbia, and a 
politician of Irish extraction usually represented the English 
speaking Roman Catholic Church.] 

l6. Haw shfiuidjoint respcnsihility or ea-ar^na^on he secured? 

[Matee 

£/.A. and the Deminiens —By convention all the ministers are 
jointly responsible to the legislature. They are chosen by the 
Prime Minister. The Government must be one which can 
work together and can secure the support of the Lower House. 
The first mark of the Cabinet is united and indivisible 
responsibility. 

U.S.A .—^No responsibility to the legislature. Co-ordination 
secured, because all the Secretaries hold office during the 
pleasure of the President and are answerable to him. 

Switefiriand —^The Federal Council is bound by the decisions of 
the Federal Legislature. The Council arrives at a decision by 
majority vote. When the Gouncil is not unanimous on any 
matter, it is open to ministers to speak against each other in 
the legislature and this sometlnics happens; but when once 
the legislature decides live matter, all minister loyally carry 
out the decision. Tlic legislature may therefore be regarded 
as the co-ordinating factor in the last resort. 

Itetand —^The Cabinet is collectively responsible to Dail 
Eireann and holds office during its command of majority in the 
Dail. 'i'he statutory' provisions follow the British convention.] 

17. Haw should the members of the ixeculise be chosen? 

[Ji/bte: 

U.K. and the Domtaioas- —^Thc choice of the Prime Minister 
is made by the King, or the Govcrnor^Gcneral, as the case 


THE QUESTIONNAIRE 


27 


may bCj and the nature of the choice depends upon the state 
of parties in the Lower Hotise^ The Prime Minister chooses his 
colleagues in the Cabinet. 

—President (elected by an electoral college} selects hb 
Secretaries subject to the formal approval of the Senate. 

Swilz^i^nd —The members of the Federal Council chosen by 
the Federal Legislature at a joint sitting. 

President appoints the Prime Minister on the 
recommendation of the Dai I and other ministers on the re- 
commendation of the Prime Minister.] 

i 8 . Whsi prmisi&ns should be f&r l/ie remoml qf the txesuliue? 

U.K. and the Dominions^Thi^ Cabinet holds office so long 
as it has the confidence of the Lower House. U can be removed 
by a vote of no-confidence by the Lower House* 

—President may be removed by impeachment, Secre¬ 
taries are removable by the President. 

Switzerland —No specific provision. 

Ireland —The Prime Minister and mmisters hold office so 
long as they have the support of the majority in the Lower 
House. Individual ministers can be removed from oflice on 
the advice of the Prime Minister.] 

tg. FF'Aai should he Ike nature of reiaiions between the head ^ (he 
Union and the exeeuthe? 

[Aofe; 

U.K ,—The King is merely a formal head. In ad political 
matters he aci5 on the advice of the Cabinet. He has certain 
prerogative powers, namely, (i) the right lo dissoive Parlia¬ 
ment, (2) the right to refuse a dissolution of Parliament and 
(3) the right to select the Prime Minister. These rights are 
circumscribed by many corisideratiom and arc very often of 
theoretical interi^t only* There are also certain personal pre¬ 
rogatives which he exercises ou Ids own responsibility- 
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Dmtnioits —The Cabinet h the de fiu^o executive. In all 
political tnaetcis the Governor-General acts only on the advice 
^hc Cabincti He does not preside over the business meetings 
of the Cabinet, which are summoned in the name of the Prime 
Minister. The Governor-General acts merely as the constitu¬ 
tional head of the Government advised by the tninisteis. 

The President is the head of the Union, as wcil 
as the chief executive. 

The President is the head of the Union and 
also a minister in charge of an administrative department like 
other ministeis. No special powers, except those of a formal 
or ceremonial character, arc vested in him, 
frriani—llie President is the titular head and all laws arc 
promulgated in his name. The President acts with the consent 
of the Prime Minister and his Cabinet except when the Cabinet 
loses the confidence of the Dail. In that case the President may, 
in his discretion, dissolve the Bail and call for fresh elections. 
The President is also advised by the Council of State which 
has the Prime Minister and Deputy Prime Minister among its 
members.] 

C—LEGISLATURE 

30 . Should tke Uftton Z^^islatui'i have a stTtglt Ckatnbet or two 
Chambers? 

[Jfote: Second Chambers are set up for various reasons: e.g.^ 
to represent special interests or classes as in Ireland* as a check 
on hasty and ill-concelved legislation of the Lower House as in 
France; to provide equal representation to the tUfTcrent con¬ 
stituent units of a federation as tn the U.S.A. It may provide for 
a continuous term of office, only a portion of the members 
retiring at regular intervab as in the U.S j\., and the old French 
Constitution, This secures the representation of past as well as 
^rrent opinion and helps in maintaining continuity in public 
policy. 
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There IS a groniiig oppositioti to the Second Chamber for 
various reasons, vit^, (i) it niay tend to be reactionary, over- 
conservative and check urgently-needed but radical reforms, 
(nj it may be instrumental in delaying legislation, (3) it tends 
to be utidcmocradc since it is very difficult to constitute a 
truly democratic Second Chamber on a different basis from 
the Lower Cliamber, {4) it is expensive to the country, and 
politically-backward countries also lack able statesmen to 
man a Second Chamber properly. 

and the 

Dominions —^All bicameral (two Chambers). 

U.K,— House of Lords (Upper House). 

House of Commons (Lower House). 

Canada— Senate (Upper House). 

House of Commons (Lower House), 

AusiTatia— Senate (Upper House). 

House of Representatives (Lower House), 

5oiifA yl/rica—Senate (Upper House), 

House of Assembly (Lower House). 

UXA Bicameral: Senate (UpperHouse). 

House of Representatives (Ixiwer House) . 
Switzerland— Bicameral; Cotmeii of States [Upper House). 

National Council (Lotver House), 

Ireland— Bicameral: Seanad Eircann (Upper House), 

Dail Eireatm (Ixjtver House),] 

21. IfhkamfTol^ hsw should the two Houses be canstituUd? 

t/. A".—The British House of Lords is of the traditional type. 
Most of the members arc hereditary pcejs. In addition to 
these, 16 are elected by tlic Scottish peers for the duration of 
each Parliament. There are also some who are members of the 
House by virtue of office: the Archbishops and Bishops and 

the Law Lords. 
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HotJSi; of Commons: Eniir-cly elected. 

Senate (Upper House). Senators nominated for 
life. There arc 24 Senators from each of four territorial divi- 
^ons: Ontarioj Quebec* the Maritime Pro\inces (including 
Prince Edward Island) and the Western Provinces^ 

House of Commons (Lowtf House). Entirely elected* 
Quebec returning 65 members and other provinces in propor¬ 
tion to population relatively to Quebec. 

Senate (Upper House). Entirely elected directly 
through territorial constituencies^ six Senators from each State, 
until ParUarnent oiher%vise provides. 

House of Representatives (Lower House), Entirely elected; 
total number of members is as nearly as possible double the 
number of Senators and is distributed among the States 
according to populadon^ mth a minimum of five for any 
State, 

Smith Afric^i —Senate (Upper House), Pardy elected—each 
pro^-incc electing eight — and pardy nominated* (eight) by the 
Go VC mor-Gcn craUin-Council, 

House of Assembly (Lower House), Entirely elected* the 
quota for each province depending upon the number of its 
European adult Union Nationab. 

U.SrA . — Senate (Upper House)^ Constituted on the basis of 
direct election^ each State forming a constituency and electing 
tw^o Senators. 

House of Representatives (Lower House), Entirely elected. 
Under the constitniion* the total number of representatives 
must not exceed one for every 30^000 of the population but 
each State shall have at least one representative. The actual 
average representation at present b only one for every 300*000. 

SwitzjertaTid —Council of States (Upper House). Each of the 
cantonal or half^cantonal units b free to determine the mode 
of election of its representatives. Direct election in units 
and election by cantonal legislatures in the other four. 
Each canton elects two Senators and each half^canton one. 
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National Council (Lower House). Coiistituted on the basis 
of direct election^ Endrely elected- One member for every 
22,000 of the population- 

Inland —Scanad Eireann (Upper House), Out of a total of 
6o members, ti ate nominated by the Taoiseach (Prime 
Minister) and the rest elected through electoral colleges to 
represent specified fane don al interests. 

Dai I Eireann (Lower House)* Endrely elected on the basis 
of direct ciccriou- Not less than one member for every 30,000 
of the populadon nor more than one member for every 
20,000.] 

22 - pTQinsionj should be Truide Jot tkc adequate npnsentaticn ij 

different communities and interests? 

[A'tf ' 

Universides are given special representadon** 

Soutk Africa —Four elected and four nominated to represent 
Nadvc interests in the Upper House. Three seats allotted in 
the Lower House for Natives of Cape Colony- 
f7.4S.j4-—No provision. 

Swit Zetland —No specific provision. Tlie system of propor- 
donal representadon helps to secure the adequate representa¬ 
tion of different communities- 

Ireland —-Provision made for the representadon of funcdonal 
interests such as “ agricultural and allied interests and fish¬ 
eries ** labour ”, “ industry and commerce ” in the Upper 
House; system of propordonal representadon for the Lower 
House.] 

23. mat skoiitd be (a) compasifi&n, {b) fianchisiy (r) elecmaie^ 
{d) emstiluendes, (e) methods of eteciim and (/) allocation of 
seats in respect of the Union legislature? 

(a) COMPOSITION^ 

[Note: 

.—House of Representatives. 435 members at present; 
under the Constitution the total number must not exceed one 

• Thrte MU havt now bcoi abeliahtd* 
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for tveiy 30^000 of the populaljon, but each State shall have 
at least owe represeutatlvc^ The actual average representation 
at present is only owe for every 300,000. 

Senate: 96 members (two from each of the 48 States). 

National Council (Lower House). Varies 
according to population (one member for every sa^ooo of the 
population); present strength—194 members. 

Council of States (Upper House); 44 members (two mem¬ 
bers each from 19 full cantons^ owe each from the remaining 
six half-can tows). 

Ireland —Dali Eircann (Lower House). Varies according to 
population (not less thaw one member for every 30,000 of the 
population nor more than one member for every 20,000); 
present strength—138. 

Scanad Eireann (Upper House) : 60 members.] 

(A) FEAMJHISE; 

LLS./I*—For both the Houses, the franchise is the same as for 
the State legislature if unicameral, or for the Lower House of 
the Stale legislature if bicameral, DisquaJifications on the 
ground of race, colour or sac forbidden. Universal adult fran¬ 
chise in practice, subject to certain minimum literacy quali¬ 
fication. 

—Universal adult male franchise for the Lower 
House. Cantons and balf-cantons free to fix the franchise 
qualihcations for the Upper House. 

Ifitaad —^Adult franchise for the Lower House and indirect 
election for the Upper House.] 

(r) ELECTORjiTES: 

[JfoU: No separate or special electorates in th'fe U.S.A. and 
Switzerland. For Ireland, see “ Methods of Election 

(d) COJfSTITUEM'IES: 

[Mti: Single-member constituencies in the U.S.A. Multi- 
member constituencies for the Lower House in Switzerland 
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and Ireland where dection is by the method of proportional 
representation^] 

(e) METHODS OF ELECTION.* 

\jNok: 

Single-member constituencies for both the Houses^ 
the person getting the largest number of votes being declared 
elected. 

SwUztddftd —Proportional representation for the Lower 
House. Each of the cantons or haJf-cantom free to determine 
the mode of election for the Upper House, Direct eleetion in 
3t cantonal or half-cantonal units and election by the legis¬ 
lature of the units in the other four. 

Irdand —proportional representation for the Lower Housc« 
For the Upper House election is indirect^ Nominations to 
elected seats arc made by recognised ftincdonal associations, 
members of the Lower House, the Prime Minister^ and per^ns 
who have held the office of the Prime Minister or the 
President. Election is by an electoral college composed of 
the members of the DaiJ Eireann and seven persons elected 
by each one of the councils of the counties or county 
boroughs p Voting is by the method of proportional represca- 
tation by means of the single transferable vote.] 

if) ALLOCATlOJf OF SEATS: 

[Mk: 

US.A ^—Lower House. 435 scats distributed on the basis of 
population, not exceeding one per 30,000 inhabitants^ but 
with a minimum representadon of one for each State- 

Upper House: 96 seats, two Senatoi^ per State* 

Lower Housc^ One member for every a 2,000 
inhabitants^ but at least one member for each canton or 
half-canton. 

Lower House. Allocation of seats as betwesen con* 
itituendes on the basis of population, 
a 
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Upper House: Of the 6o members, ii are nominated by 
the Prime Niinister, are elected by the universities, and the 
remaining 43 are elected from five panels of candidates con* 
situated on a vocational basis.] 

Wh&i should h the i£rm of iht Urdon 
[M>U^ 

f/./f.—Upper House* Largely hereditary^ 

Lower House: Five years, unless sooner dissolved. 

Canada —Upper Housei Senators are nominated for life. 
Lower House: Five years. 

Australia —Upper House* Continuous, half retiring every 
three years, term of membership being six years. 

Lower House: Three years. 

South Afrka —Upper House. Normal term ten years* 

Lower House: Five years. 

U.S.A. —‘Lower House: Two years. 

Upper House: Continuous, onc-thlrd retiring every two 
years, term of membership being six years, 

Switzerland—Loyfcr HoosCp Four years. 

Upper House: Each canton or half-canton free to fix the term 
of office of its representatives. Varies from one to four years, 
/refawrf—Low'er House. Seven years, unless sooner dissolved- 
A shorter period may be fixed by law. 

Upper House: Same as for Lower HousCh] 

Jf hicameral, what should bt ikz rdaiive potvors of the (wo 

Houses? I'FAfl/ prouisian should he jTiade to resoloe deadlocks? 

[Jfote: 

U-K .—Until 1911 the powers of the House of Lords w^ere 
largely co-extensive with those of the House of Commons* 
This ted to occasional confficts between the two Houses and 
finally the powers of the Upper House were curtailed by the 
enactment of the Parhatnent Act of 191 r. At present, all 
money Bills, so certified by the Speaker of the House of 
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Commons, if not passed by the House of Lords without amend¬ 
ment, become law without their concurrence, on the royal 
assent being signified. Public Bilk, other than money Bills or 
a Bill extending the maximum duration of Parliament, if 
passed by the House of Commons in three successive sessions, 
whether of the same Parliament or not and rejected each 
time, or not passed by the House of Lords, may become law 
without their concurrence, on the royal assent being signified, 
provided that two years have elapsed between the second read¬ 
ing in the first session of the House of Commons and the third 
reading in the third session. All Bilk coming under this Act 
should reach the House of Lords at least one month before the 
end of the session. 

CiUWiifl—The powers of the Canadian Senate are, in law, 
equal to those of the Lower House, excepting that money Bilk 
must originate in the House of Commons and convendon 
requires that they may be rejected but not amended. There 
are no adequate means to adjust cUffcrcnccs between the two 
Houses: all that the framers of the constitution have done for 
this purpose is to provide for the appointment of addidonal 
members to the Senate, but since the total strength of the 
House cannot exceed 104, the maximum number that can be 
nominated at any umc to resolve difieriences is eight. 

du5fra/tfl—The Senate has equal powers with the House of 
Representadves in respect of proposed laws except that money 
Bilk must originate only in the Lower House and cannot be 
amended by the Senate. The Senate may, however, at any 
stage return to the House of Representadves any proposed 
law which the Senate may not amend, requesting by message, 
the omission or amendment of any items or provisions therein. 
But if there is a deadlock between the two Houses, the Senate 
can force the dissoludon of both the Houses even in rcgaid to 
money Bills. But such dUsolutloii shall not take place within 
six months before the date of the expiry of the House of Repre¬ 
sentatives by efflux of time. If the deadlock continues even 
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after the reconstituted House's meet, it is resolved by a jomi 
sitting of the two Houses. A majority of the total number of 
Uic members of the Senate and the House of Representatives 
is required lor the measure to be passed into law. 

S$ttih Africa —The South African Senate has only limited 
powers and is essentially a “ House of review Money Bills 
must originate in the House of Assembly only. The Senate 
may not amend any Bill which imposes taxation or appro¬ 
priates revenue or moneys for the services of the govemmeut, 
nor can it amend any Bill so as to increase any proposed 
charges or burdens on the people. If there is a difTcrcnce of 
opinion between the tW'O Houses, the constitution provides for 
a joint sitting at which a majority of the tnembers present— 
and not, as in Australia, a majority of the total number of 
members—is required for the Bill to be passed into law. In the 
ease of a money Bill, the joint session is convened during the 
same session; in the ease of other Bills, during the second 
session of the legislature. 

U.S.A ,—The Upper House has all the powers of the Lower 
House and a few more. Its consent is required for the appoint¬ 
ment of ambassadors, judges and other high ofHdals and it 
has the sole power to try all impeachments. Its consent by 
two-thirds majority is required for the conclusion of all 
treaties. A Joint G>nference Committee tries to iron out differ¬ 
ences, but no provision is made in the constitution for 
resolving deadlocks. 

Swititrland-^^Vh*: two Houses have co-ordinate powers. In 
cases of difference of opinion, the respective committees of the 
two Houses try to arrive at a compromise, but no provision is 
made in the constitution for resolving deadlocks. 

The U pper House has a suspensory veto for a 
period of only 90 days in respect of Bills other than money 
Bills or urgent Bills. If it has the support of one-third of the 
members of the Lower House, it can ask the President for a 
referendum to ascertain the will of the people and the 
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President^ in consultation with the Council of StatC;^ niay grant 
the request* This procedure does not apply to Bills proposing 
to amend the comtltution.] 

D—JUDICIARY 

26 * Shoidd iktre ht a separate chain qf CQtiris to administer Union lams ? 

{Mte: In the U.S.A.p there is a separate chain of Federal 
Courts, but not in Canada, Australia or Switzerland. 

£/.^.J.-^Under the constitution the judicial power of the 
United States is vested in a Supreme Court, and in such 
inferior courts as Congress may from time to time ordain 
and establish* There are, at presen t| two sets of inferior federal 
courts, namely, the Federal District Courts and the Circuit 
Courts of Appeal. The country is divided into 83 districts^ 
each State eonsdtuting at least one district* From the Federal 
Courts of these districts tbete is an appeal to CUrcuil Courts, 
winch arc ten in number There are also two special courts, 
namely, the Court of Oaims and the Court of Customs 
Appeals. In certain cases, however, the State Courts may be, 
and arc, pcnnitted, in the exercise of the jurisdiction vested in 
them by the constitution or laws of their respective States, to 
deal with cases which are within the federal judicial powers 
But their jurisdiction in such ca^ may be qualified by the 
right of the defendant to have the ease removed before trial 
into a Federal Court, or after trial Lhe case may be taken by 
appeal to the Federal Supreme Court* 

Aiistralia^Thts judicial power of the Commonwealth is 
vested in a Federal Supreme Court, called the High Court of 
Australia and in sucb other federal courts aa the Parliament 
creates and in such other courts as it invests with federal 
jurisdiedon The Parliament is also empowered to mate lavvs 
invesdug any court of a State with federal jurisdiedon. Thus, 
the consdtudon has Idl to the discredon of the Parliament the 
deterTaination of the degree to which the agency of the State 
rourts b to be utilised for the administration of federal la>vs» 
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Uudcr the Judiciary Act of 1903^ as amended from time to 
time^ the several courts of the States are vested mth federal 
jurisdiction in matters not vrithin the exclusive jurisdiction of 
the High Cburtj and there is a right of appeal from these 
courts to the High Court, 

Caruida —Under the constitudon the Canadian Parliament 
is empowered to establish a General Court of Appeal for 
Canada and other courts for the better administrarion of the 
laws of Canada. In the exerdse of these powers, the Canadian 
Fariiamcnt has set up a Supreme Court of Appeal and an 
Exchequer Court. In other respects, the administradon of 
justice, including the constitution, maintenance and organisa^ 
tion of civil and criminal courts and civil procedure is a 
provincial subject, while criminal law and procedure are 
assigned to the Federation. It may be noted that the consti¬ 
tution vests the Governor-General with power to appoint the 
judges of the superior, district and county courts of each 
province, subjK^t to certain exceptions.] 

E^AMENDMEOTS TO THE CONSTITUTION 

27* What provisions should hs mddi Tegordirtg amendmmii to the 
^ofistitution? 

[Xok: 

U.K .—The British Constitution can be altered by an Act 
of Parliament. 

Canada — The Constitution of the Dominion of Canada can 
only be amended by the Farliamcnt of Great Britain. The 
Constitution Act itself docs not contain any provision regard¬ 
ing such amendments and the Statute of Westminster clearly 
lays down that it should not be deemed to apply to the 
repeal, amendment or alteration of the British North America 
Acts of 1&67 to 1930, or any order, rule or regulation made 
thereunder. As a matter of form, changes in the constitution 
have been carried out on addresses from the two Houses of 
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the Dominion Parliament; but this would be difficult if a 
measure were opposed by one or more of the provincial legis¬ 
latures. It may be noted that the last of the amendments to 
the constitution, passed in 1907, was based on the assent of all 
the provinces: British Columbia demanded better terms but 
finally agreed to the passing of the measure. 

dujfra/ia—.A proposal to amend the constitution must be 
passed by an absolute majority in each of the two Houses and, 
not less than two nor more than six months after its passage 
through both Houses, must be submitted in each State to the 
electore of the House of Representatives (Lower House). But 
if an amendment proposed by an absolute majority of one 
House is not agreed to by the other House and, if after ^ 
interval of three months, the amendment is again proposed by 
the fiist-mentioncd House and again not agreed to by t^ 
other House, the Governor-General may submit the proposM 
amendment to the electors in each State. The proposed amend¬ 
ment cannot become law unless it is approved by a majoii^ 
of electors voting and by a majority of the States^ No amend* 
ment (i) diminishing the proportionate representation of any 
State in either House of Parliament, (a) diminishing the mini- 
mum mimbcT of representatives of a State in the House o 
Representatives, (3) increasing, diminishing, or othe^ 
altering the limits of a State and {4J affecting the provisions 
of the constitution in relation to the foregoing matters may 
be carried unless the majority of the ekctois voting in the 
State interested approve of the proposed law. 

Union of South d/nra—Except in regard to cer^ 
“ entrenched ” provisions, the Union Parliament may by law 
repeal ot alter any of the provisions of the Consdtndon Act. 
As regards the excepted provisions, section 35 (protecnon 
of the Cape Native franchise), section 137 (equality of English 
Dutch and Afrikaans languages), section 152 (amendment of 
the Constitution Act), proposals to amend them should be 
passed at a joint session of both Houses of Parliament, and at 


40 


INDIA’S CONSTITUTION IN THE MAKING 


tlic thitd reading receive the assent of not less than two-thirds 
of the total number of members of both Houses- 

U,S^A ,—In the Constitution of the U+SA* two methods 
of originating amendments are provided, and there are also 
two methods of enacting amendments, when so originated. In 
the first place, Congress itself may, by two-thirds majority 
in each House, draft and propose amendments; in the second 
place the legislatures of two*thirds of the several States may 
apply to Congress to call a convention for the purpose of 
proposing amendments. When amendments arc proposed by 
Congress^ or by a constitutional convention, they have to be 
submitted to the States and ratified in three-fourths of the 
States, either by Uic State legislatures or by State conventions 
specially elected in each State for the purpose. 

Swit^idirnd—Thert arc several methods by svhich rc^dsions 
of the constitution may be originated and ratified. A total 
revision of the constitudon may be brought about in three 
ways: (i) The National Council and the Council of States may 
agree to an amendment, as in the case of an ordinary federal 
law. The constitution, as drawn up by the tw^o Houses, must 
then be submitted to the popular vote and if it is approved 
by a majority of the people and by a majority of the cantons, 
it becomes law. (2) If one House votes for a total revision and 
the other refuses its assent, the tjuesdon is then submitted to 
the electors in each canton or half-canton, Do you wbh 
the consdtution to be reviscd-^Ycs or No? ” If the majority 
of clcctoi^ vote “ Yes ” in support of a revision, the two 
Houses are then dissolved, and a new Federal Assembly is 
elected, charged with the work of revising and drafting a new 
constitudon. ’V^Tien this has been prepared, it is submitted to 
the popular vote and if it is approved by a majority of the 
people and by a majority of the cantons it becomes law, 
(3) If 50,000 cidiLens sign a petition in favour of a total revision 
of the constitution, it is the duty of the cxccuxlve to submit 
the question to the electors, Do you wish the constitution 
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to be revised—Yes or No?" If a majority of the cleciois 
decide in favour of revision, the Fcdcml Legislature has to 
carry out the popular wish and re^dsc the coustitution for 
submission to the people. If on such submission it is approved 
by the required double majority it becomes law. 

There are two methods by which a partial revision or a 
partial amendment of the Smss Constitution may be brought 
about. An amendment may be proposed by the two Federal 
Houses, as in the ordinary process of legislation. It must then 
be submitted to and accepted by a majority of the people and 
by a majority of the cantons. A demand for the adoption of 
a new article, or the alteration of an old one, may be made in 
writing by 50,000 Swiss citizens in the same way as a demand 
for a total revision. If the Federal Legislature agrees with the 
demand of the petitioners, it proceeds to formulate the required 
amendment and prepare it for submisiou to the people. 
the other hand it disagrees with the demand, the question is 
submitted to the people, " .Are you in favour of a revision of 
the constitution—Yes or No? " If a majority of the people 
decide in favour of a revision, it becomes the duty of the 
Federal Legislature, acting as a Drafting Committee, to pre¬ 
pare the required amendment for submission to the people. 
It is then submitted to the popular vote and if it receives the 
support of the required statutory majority of p^plc and of 
cantons, it becomes law. The final referendum is obligator)' 
in cve^ry prop>osnl to ^jnend the constitutiofi^ 

In reckoning a majority of the constituent units, the vote 
of a half-canton is counted as half a vole, 

/rt/aad—Every proposal for amending the constitution must 
be initiated in the Lower House as a BlU and. after it is passed 
by both the Houses of the legislature, submitted to the people 
for their decision. Tlie Bill is held to have been approved by 
the people if tire majority of the votes cast is in favour of its 
enactment and it becomes law after it is rigned and promul¬ 
gated by the President in due form.] 
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L Provinciad Cooperation 

Accofuing to the scheme outlined in the Cabinet Dclegaition*s 
statement of May 16, 1946, the provinces will, to a large 
extentjp be autonomous units exercising all powers except those 
rescr\'€d to the Union, It wtU, therefore, be necessary to frame 
the constitution in such a way as to make it acceptable to the 
pro’vdnces to the largest possible extent; otherwise^ it may not 
work smoothly. For example, the Union scmces, such as rail¬ 
ways, or posts and telegraphs, or broadcasting may occasionally 
be dislcKxated by strikes and the Union Goverament may 
require the assistance of the law and order authorities of the 
provinces. Unless the constitution is such as to commend itself 
to the provinoeSj this assistance may not be readily forth¬ 
coming and may even be completely withheld- Again, as under 
section 134 of the Government of India Act, 1935* so under 
the new comtiiudon, the Union may find it necessary, either 
by agreement or by law, to confer powers and Impose duties 
on provincial authorities: r.g., to require provincial courts to 
try and punish ofTcnc^^ against Union laws. Or, again^ the 
Union may have to invoke provincial assistance to acquire 
land for Union purposes. What applies to the Union portion 
of the constitution applies with ev'en greater force to the 
provincial. Hence the need for enlisting provincial co^pera-- 
don as far as pc^ssible In the framing of every part of the 
constitution. Procedure in the Constllucnt Assembly and its 
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scciions has an important part to pUy in this connection. Let 
ii» see what was done in other countries to secure provjnaal 
co-operation. 


mode of voting 

USA _In the Philadelphia CJonvcntion of 1787, which 

framed the Constitution of the USA., the representatives 
of 12 States were present The strength of the deleganon 
varied from State to State: thus Pennsylvania sent eight 
delegates, any four of them being competent to represent 
the State* while Connecticut sent three, any one or more 
of them being competent to act. The final draft w^ signe 
by 39 representatives in all. Early in the proceedings, e 
Convention appointed a committee to draw up rules of 
procedure. The first of tliese rules, adopted as a standing 
order of the Convention, was as follows: 

“ A House, to do business, shall consist of the Deputies 
of not less than seven States; and all questions shatt he decided 
by ike grtaUr mimher of ‘A'" shall be fully Tepresentedi 

but a less number than seven may adjourn from day to 
day.” {Documeniatj History of the Constitutioa of the United 

States of Ameiicaj Vol. I, p. 51-) 

It will thus be seen that each State, large or small, had one 
vote, decisions being by a majority of those that were fully 
represented. The question as to the mode of voang had been 
discussed among the members present while the Convention 
was waiting for a quorum and it had been urged by some that 
the larae States should firmly refuse parity in this matter as 
unreasonable and as enabling the small States to negaUve 
every good system of government Ultimately, however, it 
was felt that such an attempt ought lead to fatal altercations 
and that it would be easier to persuade the smaller States to 
give in on particular issues than to disarm them on all. 


44 INDIANS CONSTITUTION IN THE MAKING 


How this worked out in practice may be seen from an actual 
instance. On June 1787, the Conven tion debated a proposed 
pro^-ision of the new constitution that each State should have 
an equal vote in the Upper House of the Federal Legislature. 
The delegates from Corniceticut and the other small States 
supported the proposal with great ability and vehemence; the 
large States opposed it bitterly. When the question was put to 
the vote on July 2^ 1787^ there was a tic, the votes of five 
Sutes being in the aifirmativc, five in the negative and one 
divided. The divided vote was due to the fact that Georgia, 
though small at the moment, was a growing State^ so that one 
of its delegates voted “ Aye^' and the other “ No As the 
res tilt of the tic, the Convention appointed a Compromise 
Committee consisting of one member from each SlatCi Tlic 
Committee recommended representation according to popula¬ 
tion for the Lower House of the Federal Legislature and an 
equal vote for every State in the Upper House. After several 
days of acrimonious discussion and the appointment of further 
committees, this recommendation* slightly modified as regards 
its first half, wa^ adopted fay the Convention by a narrow 
majority* It may be mentioned that at an early stage of the 
debate it had been proposed that one of the smaller States 
wliich happened to be absent should be spedaily requested to 
attend; but this was regarded as sharp practice and was 
promptly voted down. The procedure adopted and the whole 
course of the debate showed how every State, large or smalh was 
given its due voice, how anything savouring of uoMmess was 
avoided and how deadlocks ivere resolved by a pervading 
spirit of compromise* 

CA^VADA—On the very fiist day of the Quebec Conference 
which framed the basis of the Canadian Constitution, it was 
proposed that in taking the votes on aU questions to be 
dedded by the Conference, except questions of order* each 
province or colony, by whatever number of delegates repre* 
sented, shall have one vote and that in voting Canada bo 
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considered as two provinces”. It should be remembered 
that at that lime Canada was a single province consisting of 
Ontario or Upper Canada and Quebec or Lower Canada. 
Under the new constitution, these two halves of old Canada 
became separate provinces. This explains why in tlie matter 
of voting upon the new constitution Canada was considcrc'd 
as two provinces. In oilier words, what the Conference did 
was to give one vote to each unit of the new Union, It may 
further be mentioned tliaiat the Conference, Canada (Ontario 
and Quebec) was represented by delegates, New Bruns¬ 
wick by seven, Nova Scotia by five, Prince Edward Island 
by seven and Newfoundland by tw'o* In spite of this 
unequal representation, the units were given equal voting 
power. 

Next day (on October ii, 1864), the Conference adopted 
the following rules of procedure; 

1. That Ibie individual discussion and suggestion be allowed, 

2. That all motions and the discussions and votes thereon 
be in the first place as if in cominittcc of the whole. 

3. That after question put, no discussion be allowed, 

4. Tliat each province retire for cousullatbn after ques¬ 
tion put, 

5. That after the scheme is settled in committee of the 
whole, all the resolutions be reconsidered as if with 
Speaker in the chair, 

6. Tliat just before the breaking up of the Conference, the 
minutes be carefutty gone over and settled, with a 

to determining what is to be submitted to tlic Imperial 
and pmvincial governments and what is to be publbhcd 
for general information. 

Let us sec how the proceedings were actually conducted by 
taking a concrete case. On October 19, 1864, the Conference 
debated a proposal that representation to the House of 
Commons, that is to say, the Lower House of the Federal 
Legislature, should be on the basis of population. Prince 
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Edward Island, which would have been entitled only to five 
mcmbcis out of nearly aoo on this ba^, objected; but the 
motion tvas carded, all the others voting for $t. Thereupon, 
Haviland (for Prince Edward Island) observed: “ Prince 
Edward Island would rather be out of the Confederation than 
consent to this motion. We should have no status. Only five 
mcmbci^ out of 19^ would give the Island no position.” TiUcy 
(for New Brunswick) pointed out that it had been fully under¬ 
stood at a previous Convention at Charlottetown that repre¬ 
sentation would be on a population basis. Palmer (for Pnnee 
Edward Island) protested that there had been no such under¬ 
standing at Charlottetown and that representation by popula¬ 
tion is not applicable when a certain number of provinces 
some with no public debt and low taxation, others with a 
heavy debt and high taxation—are throwing their resources 
into one Confederation and giving up their own self-government 
and individuality. Shea (for Newfoundland) supported Tilley. 
Coles (for Prince Edward Island) also supported Tilley and 
regretted his ovrn colleague Palmer’s attitude. Gray (for Prince 
Edward Island) also thought that the population bask bad 
been fully accepted at Charlottctow-n. Galt (for Canada) 
requested the Prince Edward Island delegates to reconader 
their derision, observing that “it would be a matter of 
reproach to us that the smallest colony should leave us”. 
Whelan (for Prince Edward Island), who had come prepared 
to vote with Haviland and Palmer, also suggested reconsidera¬ 
tion. “ 1 do not think, however, 1 could say that I was satisfied 
with the represenUtion of five in the Federal House of 
Commons. We arc in an isolated position. Our resources are 
large and our people would not be content to give up their 
present benefits for the representation of five members. It may 
be said that the Confederation will go on without Piincc 
Edward Island and that we shall eventually be forced in. 
Better, however, that than that we should willingly go into the 
Confederation with that representation. But if the government 
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who form the delegation will take the mponsibility on 
them, 1 may support them.” Next day. Palmer said that he 
had been under a misapprehension the previous evening and 
that he had since been told by his colleagues from Pnnee 
Edward Island that the financial settlement would follow the 
discussion about represen tadon and tbat the matter of repre¬ 
sentation would depend on the financial resolutions. He con¬ 
ceded that that might alter his position. The matter was not, 
however, put to the vote again and the dcdslon already taken 
remained. 


fThe subsequent history of this affair can be bncfly tolcL 
Ultimatelv, Prince Edward Island refiised to enter the Utuon, 
and hence section 146 was inserted in theBntish North America 
Act, providing that it shall be lawful for the Qi^cen by^d 
with the advice of Her Majesty’s Most Honorable Pnvy 
Council, on addresses from the Houses of the Parliament of 
Canada and from the Houses of the rcspecuve Icgislatur^ ofthc 
colonies or provinces of Ne^-foundland, Prince Edward Island 
and British Columbia, to admit ihow colonies or provinces or 
any of them into the Union etc. on such terms and cor^tjons m 
each case as are in the addresses expre^ed and m the Queen 
thinks fie to approve, subject to the provisions of jhis Act etc. 
In 1673, forced by financial circumstances, Pnnee Edward 
Island sought and obtained admission into the ^numon with 
a representatioQ of six members in the House of Condos on 
the ground that its population had increased since the census 

of 1661.] 


Two pdiits arc clear from this brief account: 

(I) There was complete freedom of discussion at the Con- 
fcrencc, the delegates from the same province often taking 

opposite sides. - u 

(a) The Conference was most anxious to obtam the con¬ 
currence of every unit, however small. . . . r a 

AUSTRALIA —At the Australian Convention, which Iramccl 
the Commonwealth Act, the voting was not by States; but, as 
against this, it must be noted that each of the States, large or 
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had tlie same number of delegates, ten. There were in 
all five States at the Convention, two of tliem (New South 
Wales and Victoria) large, and the other three small in point 
of population* Thus, on the whole, the representatives of 
the smaller Stales were in a majority. The following extract 
from T 1 i€ Ann^Med Consikution of the Auslrolian Common- 
zv^allh by Quick & Garran (p* 172) will serve to show that 
although at first the majority were inclined to rely merely 
on their numbers, ultintatcly a more accommodating spirit 
prev^ailcd: 

^* Then, on the 13th April (1097)^ commenced the last great 
debate on the money Bill clauses—a debate which, though it 
occupied but two days, was certainly the most momentous in 
the Convention's whole history. It established the recognition 
by the Convention of the lact that it was a negotiatings and 
not a legislative, bodyi that the decision of a majority of 
representatives srilhin that Chamber went for nothing unlt^ it 
were a decblon which was acceptable to the people of all the 
colonics. Had that fact and its consequences not been recog* 
nised, the present prospects of federation must have been 
wrecked, and at the outset there seemed some danger that this 
might happen. Sir Jolin Forrest^ for the small States, 
announced cheerfully and often that *we ha:vc a majority 
and seemed for a time that the equal representation of the 
colonies in the Convention:—a necessary principle in an 
assemblage of contracting States—would exercise an undue 
influence on the form of the constitution. The recognition of 
the lact that they must defer to die wishes of majorities outside 
marked the turning point of the Convention^ and the entry of 
the really federal spirit of compromise—a spirit which thence¬ 
forward grew, slowly and steadily, through all the sittings 
of the Cont'ention, and spread Irom the Convention to the 
pcople,^^ 

SOUTH AFRICA —In the South African Convention, the 
provinces were not equally represented, nor did they vote as 
Single units ^ it must, how^ever, be remembered that the 
Uriiou of South Africa is not a federation, but a legislative 
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Union in which the provinces can hardly be said to be 
autonomous^ 


Can we adopt this mode of voting (according to which each 
province votes as a single unit) in our Constituent Assembly, 
whether at the Union IctcI or in the sections? There will be 
certain didiciilLies: first of all, what about tire Indian States? 
Will each of them, large or small, also vote as a single unit? 
If so, they will swamp the British Indian vote- There will be 
a similar difTiculty, though not of tlic same order, in respect 
of the Chief Commissioners* provinces. These difficulties are 
not insuperable. For example, some such modified rule as the 
following may be adopted: 

-tl) On all quesdons relating to the provisions of the new 
constitution on which a division is challenged, the votes of the 
rqprcscntadvcs of the provinces shall be recorded prori nee-wise 
in the division Lists and of the Indian States in a separate group; 
and the Chairman in aruiouncing the result of the dirision shall 
announce separately— 

(a) the total number of Ayes and Noes in the ordinaiy 
way, and 

(1) the total number of Ayes and Noes among the Governors’ 
pro\inccs, each such province being counted as a single 
unit—affirmadve, negative, or neutral—according to the 
result of die division within the province* 

(2) No such question shall be decided without a majority 
both of (fl) and (hy* 

This is to be without prejudice to paragraph tg (vii) of 
the Cabinet Delegation’s statement. 

The reason for special treatment of Governors’ provinces is— 
(t) that unlike Indian States they have no option but to 
be in the Federal Union, and 

(it) diat unlike the Chief Commissioners’ provinces they 
arc for the most part to be autonomous^ 

There arc other solutions possible which it is unnecessary to 
detail herc^ 


4 
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framing of the constitution 

(/« two or mort stages with an interval far (tilicisfo^ 

CAJ^ADA —Tlie Canadian Constitaiion was in effect framed 
in two stages ^vIth an interval for provincial criticism. TTie 
resolutions of llie Quebec Conference, 72 in number, were 
passed between October 10 and October ag, 1864, They were 
then submitted to the several protincial governments with a 
view to their being brought before the respective legislatures 
for acceptance. The result proved a great disappointment to 
the advocates of Federation. Only the legislature of one of the 
provinces, Canada, accepted tlic resolutions. The Prince 
Edward Island legislature openly repudiated its own delegates. 
All that the legislatures of Nova Scotia and New Brunsiivick 
could be induced to do was to agree to appoint new dclcgatra 
*' to arrange with the Imperial Government a scheme of Uruon 
w'hich would eflcctually ensure just provision for the rights 
and interests of the provinces, each province to have an equal 
voice in such dclcgadon, Upper and Lower Canada being for 
this purpose considered as separate provinces". The New 
Brunswick legislature asked in addition for a provision for the 
immediate construction of the inter-colonial railway. New¬ 
foundland definitely refused to come into the Union and is 
still outside. In December 1866, tlic new delegates of Canada, 
Nova Scotia and New Brunswick met at the Westminster 
Palace Hold in London and reconsidered the Quebec resolu¬ 
tions. Certain modificadons were found necessary to make 
them more acceptable to the several provinces. The 69 modi¬ 
fied resolutions formed the basis of the British North America 
Act. In effect, therefore, the draft was prepared in two 
stages, first at the Quebec Conference in 1S64 and then at the 
Westminster Palace Hotel Conference in 1866, with an interval 
for cridcism by the provincial legislatures. 

; AUSTRALIA AjVB SOUTH AFRICA—In Australia and 
South Africa, the same plan was deliberately adopted from 
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the very start. The Australian Convention first trtet at 
Adelaide on March 23, 18^17. The proceedings lasted a 
litdc more than a month and at the end a BiU was 
settled, which, though it did not represent the unanimous 
voice of the delegates, at least bore witness to a gradual 
rapprochement among them which promised well for the 
fiiturc. The next session was held at Sydney in September 
1897. During the interval the Bill was considered in the 
various State Parliaments. The last session was held at Mel¬ 
bourne between January 20, 1898 and March 17^ (898 from 
which the Bill emcj^ed in its Bnal shape. Thus, ample time 
was given to the several States to criticise the first draft 
before the final form of the Bill was settled. 

Similarly, in South Africa the Convention held its first 
session at Durban in October igoB and then adjourned to 
Cape Town where it completed the first draft by llie end of 
the first week of February 1909. The BiU was then submitted 
to the parliaments of the four colonies for approval. The final 
session was held at Bloemfontein which considered the various 
amendments proposed by the several parliaments; by June 
1909, tire new constitudon had been accepted by ail die four 
colonies. 


These precedents show atjother way in which provincial 
co-operadon can be secured ; the drafting of the consdtution 
must be done in two or more stages with an interval for 
cridcUm in the various provinces. 

FIRST DRAFT OF PROVINCIAL CONSTITUTIONS 
{Bj praoindal a^mmiUe^s) 

So far as India is concerned, yet another wray which suggests 
itself is that the initial drafting of the provincial consdtudons 
should, where possible, be entrusted to committees of the 
secdons consisting only of representatives of the pardcular 

; r I r; 

^ 4/ ^ 
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pro>ince concerned. The draft can then be considered by the 
section as a whole. Thus, the provincial comtituuon for 
Assam may fust be drafted by the Assam representadves in 
sccdcti ‘ C * and, after an inter^’al for criticism by the Assam 
legislature, die section as a whole may consider the draft and 
settle the final form of the BUI. 

n. Choice of the Chaimuut 

The Convention that framed the Consdtution of the United 
Stales met in Philadelphia on May 25, 1787. Its lint duty was 
to chootc a presiding ofiiccr. 

“As President of the Stale in whose capital the Convention 
was meeting, as well as by iiirme of his age and reputation, 
Franklin might liave considered himself entitled to iliat honour. 
But when the session opened on the morning of the twenty-fifth 
with a majority of the States in attendance, Robert Morris on 
behalf of the Pennsylvanja delegation formally proposed George 
^Vashington for President, Franklin himself was to have made 
the nomination, but as the weather was stormy he had not 
dared to venture out. No other names were offered, and the 
Convention proceeded at once, but formaUy, to ballot upon 
the nomination. Washington was declared to be unanimously 
elected, and was formally conducted to the chair by Robert 
Morris and John Rutledge.” {Tkt Fratmfig of Iks Coastitidim hy 
Farrand, ft. 55.) 

It must be remembered that Benjamin Franklin w'as at that 
timp a very old man, 81 yeais of age, so feeble that aU his 
speeches had to be read for him by his colleague, Wilson. 
Though highly respected, he docs not appear to have taken a 
very prominent part in the proceedings except for a memora¬ 
ble observation which he made at the end while the last 
tDctnbcrs were signing the completed constitution. 

“ Dr, Frankhn, looking towards the President’s chair, at the 
hack of which a rising sun happened to be painted, observed to 
a few members near him that llie painters had found it dlfiicult 
lo distinguish in their art a rising froni a setting sun. 1 have. 
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said he* often and often m the cotinie of the seston, and the 
vicissitudes of my hopes ajid fears as to its jssuej looked at that 
behind the President without being able to tdl whether it wa5 
rising or setting. But now at length 1 have the happiness to 
know that it is a rising and not a setting sun.” (Farrand, 
op. di., p. 194 .) 

George Washington* who was chosen President* was 55 years 
of age at the time and at the height of his popularity^ The 
successful outcome of the Revolution had silenced all criticism 
of his conduct of the war and his retirement to Mount Vernon 
had appealed to the popular imagination. The feeling towards 
him w'as one of devotion* almost of awe and reverence* Of his 
part in the making of the constitution Farr and ^vritcs * 

" The parts which were taken by various men in the debates 
of the Convention wdll be partially brought out in describing 
the proceedings, but it seems worth while to notice one man 
wIjo took no part in the diK:u5sjons but whoK uifluencc is 
belie\^ed 10 have been important. That man vras George 
Washington* the presiding officer of the Convention, HLs com¬ 
manding presence and the respect amounting almost to awe 
which he inspired mu^t have carried weight* especially in so 
small a gathering in the ‘ long-rtwm" with the President sitting 
on a raised platform.” (Farrand* op. ril., p* 64.) 

A striking instance of Washington's personal influence may 
be found in an incident which occinred towards the close of 
the Convention* Just before the question was to be put* upon 
the adoption of the completed constitution* one of the dele¬ 
gates said that if it was not too latc^ he would like to see the 
ratio of representation in tbc Lower House of the Congresa 
changed from one for every 40*000 inhabitants to one for every 
30*000 inhabitants. This suggestion had been made at an 
Earlier stage in the Convention and had been rejected* Never- 
thclcssj when Washington rose to put the question* he said 
that although he recognised the impropriety of his speaking 
from the chair* he felt this amendment to be of such conse¬ 
quence that “he could not forbear expressing his wish that 
the alteration proposed might take place ”* Not a single 
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objection was made and the change was then unanimously 
agreed to. 

CAJ{ADA —-The Quebec Conference met in what was then 
a part of the prownce of Canada^ The Prinic Minister of 
Canada, Sir Eiienne Pascal Tach^, aged 69^ was elected 
Chairman^ being proposed by Gray (Prince Edward Island} 
and seconded by Tilley (New Brunswick). 

AUSTRAIJA —Unlike the Philadelphia Convention and tho 
Quebec Conference, die Australian Convention held its sessions 
in public artd we have therefore a full record of what took 
place. The hr^t session was held in Parliaitient House, Adelaide, 
South Australia^, on Monday, March 23, 1897, The delegates 
met in the House of Assembly Chamber at Parliament House, 
Adelaide, The Clerk of the Lcgisladve Council of Adelaide 
read out the various proeJamadons relating to the meeting of 
the Convention and the certificate^^ of appointment of the 
representatives to the Convention for the various States- Ho 
then requested the delegates to attend at the table and sign 
the roll* Thereafter, Sir Joseph Abbott ^ delegate from New 
South Walc^ proposed Mr, Kingston, Premier of South 
Australia, for the oflice of President 10 the following terms: 

It is a very pleasing duty to me to follow what has been the 
established precedent in reference to these Conventions. For 
many years past in die colonics in which they have been held, 
invariably the Prcnucis of the colonies have been chosen to 
preside over the meetings of the Conventions, and tiiat k a 
rule there is no Justjftcation in departing from on the present 
occasion/ Sir Graham Berry, a delegate from Victoria, 
seconded the noniinationr " FoUowiag the precedents which 
have always prevailed in the Australian colonies, that the 
Premier of the colony in ^vhich the Convention is being held 
shall preside, I think the motion will be unanimously carried 
and that Mr. K-ingston^s election will meet with the approval 
of the dctcgalcs-** There was no other nominaijon and accord¬ 
ingly Mr, Kingston was elected President- 
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SOUTH AFRICA —^Thc South Afiicau Convention held its 
first session in Durban (Natal) on October 12, igoS. Lord (then 
Sir Henry) dc Villiers, Chicr Justice of the Cape Colony, waa 
chosen President and ex-President Steyn of the Orange River 
Colony was elected Vice-President. The Chairraan had the 
right of speaking and voting and in the event of an equality 
of votes he had a casting vote. In acknowledging the honour 
conferred upon hlnii he said^ among other things; ** Failure is 
certain if wc start with a feeling of distrust and suspicion of 
each other and with the sole desire to secure as many advan^ 
tages as we can for our respective political parties or our 
respective colonics. Success is certain if wc give each other 
our fullest confidence and act upon the principle that, while 
not ncgicctiul of the interests of those who have sent us herCj 
we are for the time being representatives of the whole of Bridsh 
South Africa.'* (TAtf Inufr HUiaiy 0/ tfui MHonal Convention qf 
Soulh 4 /nf^t by Walton, p* 40), 

UL Language to be used 

The question of language arose in an acute form in ihe 
South African Convention* It was found that though all the 
members could follovir speeches in the English language, some 
found a difficulty in expressing themselves in any tongue but 
Dutch. It was therefore arraJiged that Dr* Bok, the Secretary 
to the Prime Minister, should attend the meetings and act as 
interpreter. General Botha spoke almost invariably in Dutch 
and so did several other delegates, while some of the bilingual 
speakers used either the one language or the other* Whenever 
Dr.^ Bok's services were requisitioned, the speech took twice as 
long to deliver as when spoken in English* Howev'er, there 
was the best possible understanding among the members 
on this subject throughout the whole of the sittings and 
no difficulty whatever iivas experieticedi (W^alton, op- ril., 

PP^ 37. 3S)* 
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rV« Wlietlier Sessions should be open or 
in csuxiera 

USA ,—The sessions of the Philadelphia Conventioii of 1737* 
which framed the Constitudon of the U-S.A.^ were strictly 
secret and sentries were planted without and vrithin the binld^ 
ing to prev'ent any person from coming near. The Convention 
also adopted a rule that “ nothing spoken in the Hoiise be 
printed or oLherwise published or communicated without 
leave”* There were of course many rumours current as to 
what was being done in tlse Convendon and at one stage, 
when serious differences of opinion threatened to disrupt the 
Asembly, the following inspired item of news appeared in the 
press: So great is the imanimityj we hear^ that prcvaiis in 
the Convendon upon all great federal subjects that it has 
been proposed to call the room in w^hich they assemble— 
* Unanimity Hall It is related that on one occasion quite 
early in the proceedings one of the member dropped his copy 
of the agenda on the floor and it was picked up by another 
delegate and handed to the President;^ General Washington* 
After the day’s debate, the President rose from his seat and 
reprimanded the member for his carelessness: ” I must entreat 
gentlemen to be more careful, lest our transactions get into 
the newspapers and disturb the public repose by premature 
speculadons. 1 know not w^hose paper it is, but there it is 
(throwing it down on the table), let him who owns it take it*” 
He then bowxd and quitted the room* None dared to own the 
paper* 

The reason for adopting this rule of secrecy w^as that any 
publication of the opinions of members would be an obstacle 
to a change of them on conviction and might furnish handles 
to the adversaries of the result of the meeting 

CANADA —At the Quebec Conference which framed the 
basis of the Canadian Constitution, correspondents represent¬ 
ing Canadian, British and American newspapers submitted a 
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memorial asking for facilities to report the proceedings. The ■ 
Secretary to the Ckinfcrcncc told them in reply: 

“ Whilst the members of the Conference fully appreciate the 
motives by which you are actuated in your comraumration, 
and are equally sensible of the deep iutetest naturally felt by 
the people of the several British North American piovmcM m 
the objects of the Conference, they cannot but feel that it u mj 
expedient, at the present stage of the proceedings, to 
information which must, of necessity, be incomplete; and that 
no communication of their proceedings can propmly be made 
until they are enabled definitely to report the issue of thert 
deliberations to the governments of the respective provmces. 
(Pope’s Coi^tderathn Doatments, p. 11). 

AUSTRALIA—Ox\ the first day of the Adelaide session, one 
of the members gave notice of a morion that the proceedings 
of the Convention be open to the public except when other¬ 
wise ordered. The motion was taken up the next day and the 
speeches made are reproduced below: 

** Mr, Holder: I move: 

That tht pnettdings af the Convention be open to thx pahUc except 
whin ordered. 

T submit ihb motion, feeling assured that every member 
Convention will tvish the proceedings to be as public !W possible. 
We should take the public into our confidence at the earliMt 
possible moment, and, while availing ourselves of the othtf 
powers in this Convention, the educative Influence t^t wil be 
exercised by admitting the public to this Convention will be 
largely promoted. 

Sir Richard Baker: I second the morion. 

Sir Gcoroc Turner: 1 desire to ask whether the proceedings 
of the Convention will include the Convention in Committee. 

Mr. Barton: Select Committee? 

Sir George Turner: No; I understand that in Select 
Committee it would be desirable that we should dheuK matters 
in private; but what I desire to make clear is whether, when 
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the Cmvcjition goa into Comuiittee, the proceeding of the 
Coiiunittfie as a whole should be open to the public, I think 
that should be soj and 1 wish to know if the words arc 
sufficiently wide. If they are I shall be perfectly satisfied. 

The President: I take it that the words are sufficiently wide 
for the Committee of the whole, but not for Select Committees. 


Question resolved in the affirmative.” (Official Report 
of the National Australian Convention Debates, Adelaide. 
1 & 97 , p. B}. 


[Of an earlier Convention at Sydney in 1891, which also 
decided to hold its meetings in public, Egerton remarks: 

Rightly or wrongly——rightly from the point of view of 
future edification, peHiaps wrongly in the interests of the swift 
dispatch of business—it was decided that the Gbnvention 
should sit with open doors, though the actual work of drafting 
Was done mfonnally by sub-comrailtces/'l 


SOOTH AFRICA —The South Afncan Coovention copied 
the U.S.A. and Canadian precedents rather than the Aus¬ 
tralian. 


“ Unlike its Australian predecessors, the (South African) 
Convention sat in secret, and therefore no reference to its pro- 
ccerlin^ can be made without a breach of confidence. It is 
impossible to doubt the wisdom of this procedure. The questions 
handled were so delicate, and the fbehng upon them throughout 
the country so divided and so acute, that it is not conceivable 
that an agreement could have been reached in public. It is 
well known that, on more occasions titan one, Iccling in the 
Convention itself ran high. 1 ts work was only brought to a suc¬ 
cessful issue because no appeal to the gallery was possible. The 
public ww brought to rtcognisc tliat the result must in any case 
be a delicately balanced equipoise .'tud, instead of being daily 
infiamedj was content to wait and pass a final judgment on 
the completed tvork. Thus the men wlio represented it were 
emboldened to act calmly and with courage, and with a due 
sense, not only of the immediate present, but of their res¬ 
ponsibility tovvards future generations. As it was, and as must no 
doubt always be the case in such matters, much was settled out¬ 
side the Convention itself. Compromises that seemed impossible 
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in thcr roimEkl almosphert of the ConvenUon room settled 
themselves sooner or later through the medium of pcraonal 
influences. This process of gradual solution, v^rhich was incessant 
throughout the Convention^ would have been impossible in 
the glare of publicity.’^ Uttiofi (ff South AJn^o by Brandy 

pp. 39 ^). 

V- Resig^natioii of m^ualiers, controverted elections and 
filling of casual vacancies 

There h no provision in the Cabinet Delegation's statement 
of May i6, 1946 as to the manner in which a member of the 
Constituent Assembly may resign his scat or the circumstances 
or manner in which an election may be chnllcngcd or the 
manner in which a vacancy arising from death, resignation or 
other cause is to be Jilled. It cannot be assumed that rnembers 
have an inherent right of resignation* for example, a member 
of the House of C-ommons in England has no such right, 
although in certain circumstances, prescribed by law* his scat 
is vacated^ It may well be that until there is some rule 
providing for resignation or vacation of seat, a member once 
elected to the Constituent Assembly continues as such. More¬ 
over, as the Constituent Assembly is an extra-legal body and 
its resolutions do not immediately afifect any legal rights, it is 
not certain that the ordinary courts of law will have jurisdiC’* 
lion to entertain clcclion disputes. It may be mentioned that 
the House of Commons provides for itsowm proper constitution, 
whether in the mais.cr of fdUng vacancies, or detennirung 
election disputes outside the jurisdiction of the courts, or 
determining the right of its members to sit and vote in cases 
of doubt. In all these matters, therefore, the Constituent 
Assembly will have to make Its own rules to fill any gaps. 

VL Gfopping 

It has sometimes been contended that freedom to opt out of 
a group already formed is not the same thing as freedom to 
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form a group arid that there is therefore a confljct between 
what js recommended in paragraph 15 (v) of the Cabinet 
Delegation’s statement of May 16, 1946 and what is granted 
in paragraph 19 (v) and (viiijj. The conflict^ if any^ is of a 
kind that ean be reduced or removed, inltr afifl, by suitable 
drafting technique* For example, the new constitution^ like 
the Government of India Act of 1935* may be framed in 
parts: one pan, say Part I, setting out the provincial con¬ 
stitutions, another part, say Part II, setting out the group 
constitutions, and so on. As under the Government of India 
Act of I935 j the several parts need not come into force 
on the same date; it may be provided that Part I shall 
come into force first and that Part II shall not come into force 
as regards any particular pro\nncc, until the legislative 
assembly of that province formed after the first general elec¬ 
tion held under Part I has by resoludon accepted Part IT 
An afFirmadvc resoludon would mean that the province agrees 
to form the proposed group; a negative resoludon w^ould be 
equivalent to opting out of the proposed group* On this plan, 
therefore, freedom to form a group as well as freedom to opt 
out according to the Cabinet Delegation’s statement is, in 
effect, secured to each province. There may be other plans 
possible, f.^., those suggested under the heading “provincial 
co-operadon^' above; all these arc matters of procedure to 
be discussed in due course. 

Vn* Interpretation 

The Cabinet Delegation’s statement of May 16, 1946 was 
not drafted with the fulness or precision of a statute. But it 
has come to be looked upon as a kind of fundamental law and 
questions of interpretation of various words or phrases used in 
the document are bound to arise from time to dme in the 
Consdtuent Assembly. In the House of Commons, there is an 
officer known as the Speaker's Counsel to assist the Speaker 
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and the House generally in legal and quasi-judicial matters. 
On this analogy, the ConsUtuent Assembly may have a special 
olTiccr or tribunal of its own to assist in questions of interpre 
tation or, if it thinks fit and if the judges of the Federal Court 
agree, may refer any such questions to the judges for an 
advisory opinion. 


yyrr. General Procedure 

As regards general procedure, the Australian Convention 
adopted the standing orders and practice of the South Austra¬ 
lian Assembly. Following this precedent, the Constituent 
Assembly may adopt, with suitable modifications, the rules 
and standing orders of the Indian Legislative Assembly. 
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MEMORANDUM 

ON THE UNION CONSTITUTION 

[Thu mem&mndum Wiis prepared hj Sn B. M- Rmfor the 
eonsideMtion qf the Committee set up pursumi to a resolution 
passed by the Constituent Assembly on April 30^ 1947, to report 
on the fmin principles of the Union eonslituHon. Copies of the 
guesticnnaiTey which hud been earlier circulated to members qf the 
Cenirol and prommat legishturesy were circalated io members of 
this Committee. Only one member of the Commitiee {out of 15) 
sent replies to the questionnaire^ Another member sent in a 
memorandum emboi^ing general directives as well as a drujl 
constitution. It was not^ ihereforCi found possible to prepare a 
memorandum embodying what may be called ike greatest common 
measure of the views of ike seperal members, Jn these cirewn^ 
stance St Sri Jf, Rau prepared an independent memorandum 
together with iq detailed draft qf as mary ^ the proposed prooi^ 
sions of the Union constitution as could us^tdly be drafted al 
thdi stage and submitted it on Alay 30* 1947.] 


WEj the people of India, seeking to proinotc the common 

Freambte do hereby, th4t)Ugh our chosen repre- 

sentativeSj enact, adopt and give to ourselves 

this constitution. 
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PART 1 

UNION TERRITORY AND JURISDICTION 


Name <md terrl 
fary of Union 


1. The Union hereby established shall be a sovereign inde* 
pendent Stale known as the Union of IntUa 
and shall embrace alt the tenilories included 
in India under the Gov'emment of India 
Act, 19135; but save as otherwise provided by or under treaty 
or agreement, only the territories included for the time be¬ 
ing in schedule I shall be subject to the jurisdiction of the 
Union. 


Ute first part at this danse proceeds on the bads of 
the Cabinet Mission’s plan of May 16 , 1946 > according to which 
there should be a Union of India embracing both British India 
and the States. The second part is necessitated by the sub¬ 
sequent modification of that plan, according to which the 
constitution is not to be forced upon ” unwilling parts of the 
eountiy Schedule I, in its initid form, is intended to specify 
the “ willing parts at the date of the coming into operation 
of the corutitutiod. If any other territories elect to come within 
Union jurisdiction later, the schedule is to be modified accord¬ 
ingly (sec the next clause}. The clause may be compared with 
articles 2 and 3 of the Constitution of Ireland. The parts of 
India not specified in the schedule are t» tlie Union, but not 
o/it.] 

2. The ParUament of the Union may from time to time by 
Admission of new Act indude new territories in schedule I 

territorks upon such terms as it thinks fit. 

3. The Parliament of the Union may by Act, with the 
consent of the legislature of every province 
affected thereby— 

(а) create a new province; 

(б) increase the area of any province; 

(r) diminish the area of any province; 

Id) alter the boundaries of any province; 


CreatFoif p / nc^ 
provi^tcus and 
ffpn af prayin^hd 
bctmdarlej 
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and may with tli« like consent make such incidentat and 
consequential provisions as it may deem necessary or proper. 
4. The authorities cstablirfied by or under this constitution 
shall succeed to the jurisdiction and powers 
sd^!^T^ri!orts Majesty in the scheduled provinces; 

and to the powers and jurisdiction of the 
Kuler in each scheduled State to the extent to which he has 
ceded them. 

SCHEDULE 1 

TERRITORIES SUBJECT TO THE JURISDICTION 
OF THE UNION 

I. Cotvmifrs' PrBsitais 
Madras 
Bombay 

Bengal or West Bengal (?) 

The United Provinces 
Bihar 

The Panjab or East PanJab (?) 

The Central Provinces (and Bcrar?) 

Assam (minur Sylbet ?} 

N.W.F. Province (?) 

Orissa 
Sind (?) 

II. Cki^Commissiotters' FromTices 
Delhi 

Bridsh Baluchistan (?) 

Ajmer-Mcrwara 

Coorg 

The Andaman & Nicobar Islands 
Panth Piploda 

III. Indian Slates 

[Here enumerate the acceding Indian States: 

(t) Single States (s) Groups of States] 
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PART n 


CITIZENSHIP 


1, At the date of commencement of thb cotudtutioQ— 

every person domiciled in the tenitoiies 
included within the Union and subject to 


Ciiiz^nship 


its jurisdiction— 

(a) who has been ordinarily resident in those territories 
for not less than five years immediately preceding 
that date, or 

(6J who, or whose parents^ or either of whose parents, 
was or were born in India—^ 
shall be a dtisicn of the Union; 

Provided that any such person being a citizen of any other 
State may, in accordance with Union law, elect not to accept 
the citizenship hereby conferrcil 

s. After the commencement of this constitution—^ 

{3) every petwn who is bom in the territories included 
within the Union and subject to its jurisdiction, 

(t) every person who is naturalised in accordance with 
Union law, and 

(tf) every person^ either of whose parents was, at the 
time of such pem)n*s birth, a citizen of the Union, 
shall be a citizen of the Union. 

3. Further prorisiom govetTving the acquisition and termi¬ 
nation of Union citizenship may be made by Union law. 

[Aa-ie; {^, aru 3 of the ConsdcutiDn of the Irish Free Stale 
( 1922 ) which niris— 

" Evnj fKTs&n, disitndion of jcr, dominled in the arra 

of t/ie jurijdicliort of the Irish Free State at the tiiae ^ the earning 
into Operation of this constitution^ who was bom in Iretand or 
either ef whose parents was bom in Ireiandf or who has been ordi- 
narify resident in the area of the Jmisdiciian of the Irish Free 
State for not (ess than setxii yems, is a tf the fnsh Free 

State and shall, ndthin the limits of the jarisdiclwn of the Irish 
5 
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Fm Siattf enpy (he pmikgef hg subjeft to (he otligalkTis qf 
such dd^fnsMp: Fromikd t!uU any such person hdng a citizen of 
another State may elect not to accept the eiiizensidp hereby conferred; 
and the conditwns governing the future acquisition and terminatian 
of citizenship in the Irish free Stale shall he deterrmned by law.^* 

Sub-claiisc (I) U on the lines of the above provisionj except 
that a period of five years has been substituted for seven years 
in accordanec with s. 3(1) (c) of the Indian Naturalisation 
Act VII of im 

The sub-clause lias had to be drafted with due regard to the 
passibdity that, initially at ieastp the Union may not exercise 
jurisdiction over the whole of India. 

A Pierson bom in India and domiciled in Bombay, who happens 
to be resident in London at the ccunmcncemcnt of the new 
constitution^^ will be a dtizen of the Union under tilts sub-clause; 
but not one domidlcd in Baluchistan, if the Union does not 
initially exercise jurisdiction theie^ 

Sub-clause (2) follows the proTiTsion suggested by the ad hoc 
Ck^mnuttec; It is not absolutely necessary. If we are content to 
l^ve the matter to Union law under sub-clause (3)]. 

PART m 

FUNDAMENTAL RIGHTS INCLUDING DIRECTIVE 
PRINCIPLES OF STATE POLICY 

[Here enumerate fundamental rights and principles of 
Ftmdoincmaf State policy as passed by the Constituent 

K^his Assembly.] 

PART IV 
CHAFTER 1 

THE UNION EXECUTIVE 


The head of the Union shall be the President, to be 
elected by the two Houses of tlve Union 
Parliament at a joint session by secret ballot, 
accordiog to the system of proportional reprcseotaiion by the 
single transTcrabk vote. 


Neado/fhe Union 
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lNi3te: Since the President, binder the proposed constitutinnp 
Is intended merely to be a constitutional bead, it seems unneces¬ 
sary to provide fur Ids election by direct vote of the people of 
ttie Union, Such an elaborate process might be apprapriate for 
an sill-pDWrrful head like the President of the U,S.A. For a 
responsible hcadp we may content ourselves with tlie Swiss or 
French plEin of ciecdort by the two Houses of the li^slaturc,] 

a, (i) The President shall hold office for five years, except 
in the event of death, resignation or 

Tf rnj (?/ fljpcff . 

removal- 

( 2 ) The President may be removed from office for mis™ 
Removal from behaviour or infirmity of mind or body by 

a resolution of each of the two Houses of 
the Union Parliament supported by not less than tuxi-thirds 
of the total metnbcrsliip of each House^ 

( 3 ) The President shall be eligible for re-Hckcdon once, 
but only once. 

[.Vote: Since under this constitution it is proposed that the 
maximum term of the House of Representatives is to be five 
years and the President Is to be elected by both Houses^ the 
Fresidciu’s term of office has also been fixed at five years. 

In the U.S.A., the President U removablcr from office on 
impeaclunent for, and conviction of, treason, bribery or other 
high crimes and misdemeanours. The House of Representatives 
has the sole power of impeachment and the Senate lias the sole 
pfjwer to try all impeachments^ There can be no comiedou 
without the concuirencc of at least tvvo-thitds of the members 
of the Senate present. In Ireland, the President may be 
impeached for stated misbehaviour j ilse cliarge can be pre¬ 
ferred by either House of Parliament, but reqmms the support 
of not less than iwo^thirds of the total membership of the House 
concerned. The other House investigates the charge j a convic¬ 
tion requires the support of not less than two-thirds of the total 
membership of the investigating HousCp The rcsoludon embody¬ 
ing the conviedon operates to remove the President from his 
office. Sub-clauses {!) and {2) arc based on the U,S.A. and 
Irish precedents (omitting the impeachment procedure); sub- 
clause (3) is taken from the Irish Const!tution.] 


68 


INDIA’S CONSTITUTION IN THE MAKING 


3 . Every odzen of the Union who has reached his 35 th 

year of age shall be eligible for election 

p^aent. 

This is taken from the Irish Corutitutiori.] 

4 . The President shall not be a member of cither House of 

. the Union FarUaiiicnt and if a member of 
a Cither House bc elected President, he shall 

be deemed to have vacated his scat in that 

House. 

5 . Appropriate provision should be made for byixlections 

fivvhwn fat bya- in of ^ vacancy, the dctmlcd 

deciiaia procedure for elections and bytxlectioni 

being left to be regulated by Act of the Union Parliament. 

6 . (i) In the event of the absence of the President or of 

to his death, resignation, removal from offiw 
discharge l^csideai'j incapacity or fmlure to discharge his 

^mms functions, his funedons shall bc discharged 

by a Commission consisting of— 

(i) the Chief Justice of the Supreme Court; 

{ii) the Chairman of the Senate; and 

(iii) the Speaker of the House of Representatives. 

( 2 ) The Council of State may, by a majority of its mem¬ 
bers, make such provision as they think 6 t for the discharge of 
the functions of the President in any unforeseen contingency. 
[JVote: In the U.S.A., there is a Vice-President who is elected 
in the same way as the President. The Vice-President auto¬ 
matically becomes the President upon the President's death or 
resignation or removal from office and, meanwhile, he functions 
ex-ff^eio as the President of (he Senate. If wc were to adopt a 
similar plan under this constitution, we should have to say that 
the two Hotis« of the Union Parliament sitting together must 
elect a President and a Vice-President, the Vice-President then 
becoming the tx-(iS^ Chairman of the Senate. This would 
mean that the Chairman of the Senate is to be electid by the 
two Houses in joint session, which seems inappropriate. Nor 
would it be appropriate to adopt the reverse plan and to make 
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the C h^ 'r msun of the Senate wf-'O^Scio Vice-Pt'csifleiiti considering 
that the President is the choice of both Houses sitting together^. 
Moreover, in an executive of the paiiiaincntary type, there is 
hardly any room for a Vic&President between the President 
and the Prime Minister. In these circumstances, the best ™urse 
would appear to be to copy the Irish plan of having a 
Commission instead of a Vice-President to discharge the Presi¬ 
dent's functions during a casual vacancy. This is what has been 
done in the draft. 

It will be noticed that there is a reference to the GounoJ of 
Slate " in sub-clause (2). This institudon also has been borrow^ 
from the Irish Constitution. It is a kind of Privy ^uncil to aid 
and advise the President on matters of national unportance in 
the decision of which any partj' bias has to lie avoided. The 
Council of State consists of the Prime Minister, the Deputy 
Prime Minister, the Chief Justice of the Union, the Speaker of 
the House of Representatives, the Climrman of the Senate, the 
Advocate-General, ev'cry ex-President, every ex-Prime Minister, 
ev-cry ex-Chlcf Justice and a limited ijumber of other persons to 
be appointed by the Prtsidciit in his absolute discretion. It is a 
non-party Council of elder statesmen including judges. Such a 
Council may be found useful in India in such matters as the 
protection of minorities, the supervision, direction and control 
of elections and the appointment of judges of the Supreme Court 
and the High Courts.] 

7, Subject to the provisions of this constitution, the execu- 

Funeiions of Fr^ autliority of the Union shall bc exercised 

iideni by the President; but this shall not prevent 

the Union Parliament from conferring functions upon any 
court, judge or officer or any loraJ or other authority. 

8. Subject to the proviaons of thb constitution, the execu- 

„ .. live authority of the Union shall extend to 

£cf^f of eJMftf- , 4 - i_ t T • 

fw mthority of the the matters with rispect 10 which the U nion 

ParUament has power to make laws and to 
any other matters with respect to which authority has been 
conferred on the Union by any treaty or agreement. 

g. The executive authority of the Ruler of a scheduled 
State shall continue to bc exercisable in that State even wlcb 
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respect to Union mbJoctSj save as tal^en aw^y by Union 
law. 

[JVbir: like the corresponding provision in section 6(2) of the 
Government of India Act of 1935, this clause gives tlie Kulers 
of Indian States^ who have acceded to the Union, concurrent 
C5tccnUvc power e\'en in Union subjects, save as taken away by 
Union Jaw\ In this respect, the position of the provincial units 
is rather dilFermt: they have no executive power in respect of 
Union subjects save as given by Union law. Such a provision is 
necessary; for, otherwise, all statutor)^ pow'crs in respect of Union 
subjects will come to an end in the acceding States upon the 
comnienocment of this eonsdtutiond 

10 * There shall be a Council of Ministers, with the Prime 
Minister at the head, to aid and advise the 
Union ^ President in the exercise of his functions, 

except in so far as he is required by this 
constitution to act in his discretion* 

[Noki Although under responsible government the head of 
the State acts for the most part on the advice of miriistm respon¬ 
sible to the legislature, nevertheless there are certain matters in 
w'hich he is entitled to excrctse his own discretion: {in 

certain events) in the choice of a Prime Minis^tcr and in the 
dissolution of Parliament, In India, such matters as the appoint- 
ment of Judges, the protection of minorities and tlie suppression 
of widespread disorder may properly be added to the list. Of 
course, it may not be always possible for the President to use 
his discretionary ” powers. Thus a Ministry' may threaten to 
resign if in the exercise of “ discretionary ” power, he overrules 
them; in lliat case, the President can do so only if he lias the 
support of the legislature and can get an aUeniati\'c Ministry 
enjoying its confidence. Failing this, he can dissolve the Icgis- 
latuno and appeal to the elcctDmte in an extreme case. Thus the 
“ disctetiqnar>' powers will at least give the PresidenL a chance 
of appealing to the legislature and, in the last resort, to the 
people.] 

1 z* There shall be a Council of State whose advice shall be 
available to the President in all niattci^ in which he is required 
to act in hi^ discretion* 
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[See note under clause 6(2),] 

12. The relations between the President and the Council of 
, Ministers shall, as far as possible, be the same 

rapontiblt goyfrn- as between the King and his ministers m 
06. observed 

' 3 * (i) In the exercise of his functions, the President shall 
SpKial have the following special responsibiliaest 

biiUies of JWsUfftti to say, 

(a) the prevention of any grave menace to the peace 
or tranquillity of the Union or any part thereof5 
(i) the safeguarding of the financial stability and credit 
of the Union Government; 

(r) the safeguarding of the legitimate interests of 
minorities. 

(2) Where any special responability of the President is 
involved, he shall exercise his discretion as to the acdon to 
be taken. 

The matters reftnred to in this clause may be ri^arded 
as matteTs of national iniportance in the decision of which any 
party bias has to be avoided. The President is therefore enjoined 
in these matters to act in his discretion and will have available 
to him the advice of the Council of State.] 

14. The President shall appoint a person, being one quali- 
Adyo«,ie^e«eriU appointed a judge of the Supreme 

for Unwn Courts to be Advocate-General for the Union* 

to give advice to the Union Government upon legal matters 
that may be referred to him. 

15^ (1) The executive action of the Union Government 
Comlua of bus!- ^ expressed to be taken in the name of 

tim of the U^ton the President. 

Government President shall make niles of 

business providing, amongst other things, for the allocation 
of duties among his tninisters. 
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0/ 


CHAPTER II 

THE COUNCIL OF STATE 

j 6^ There shall be a Coupcil of State whom the President 
may consult on all matters Ln wMch he is 
required by this constitution to act in his 

discretion. 

17. The Council of State shall consist of the following 

Compoiifion members: 

(1) Ex-^^cis members: the Prime Minister, the Deputy 
Prime Minister, if any, the Chief Justice of the 
Supreme Court, the Speaker of the House of Repro 
sentativesj the Chairman of the Senate and the 
Ad V ocatoGen eral. 

(a) Every person able and willing to act as a member, 
who shall have held the office of President^ or the 
office of Prime Minister, or the office of Chief 
Justice of the Supreme Court. 

(3) Such other persons, if any, as may be appointed by 
the President to be members. 

18* The President may at any time, by warrant under his 
hand and seal, appoint such other persons as 
in his discretion he may think fit to be 
members of the Council of State, but not 
more than seven persons so appoiritcd shall be members of 
the Council of State at the same time. 

19, Every member of the Council of State appointed by the 
President, unle^ he previously dies* resigns, 
becomes permanently incapadtaied or is 
removed from office, shall hold office until the successor of the 
President by whom he was appointed shall have entered upon 
his office, 

20- Any member of the Council of State appointed by the 
FMsiffnafion President may r^gn from office by writing 

under his hand addressed to the President. 


Appointment 

P/tjideni 


by 


Term cf 00ce 
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ai. The President mayi for reasons which to him seem suffi- 
Cicnt, by an order under his hand and seal, 
terminate the appointment of any member 
meals made hyhim Q^uncil of Stale appointed by him. 

aa. Meetings of the Council of State may be convened 
by the President at such times and places 
Meetings ^ determine. 

[Mte; These provisions have been adapted from the Imh 
Constitution. As already pointed out, the Coundl of State is a 
sort of Privy Council whose advice shall be available to the 
President whenever he chooses to obtain it in all ^T.ttens o 
national importance in which he is required to act m his dis¬ 
cretion. An institution of this kind may be urefiil in India m 
such matters as the appointment of judges, the protection o 
minorities and the superintendence, direction and control oJ 
elections. It may be pointed out that the impartial delimitauon 
of constituencies and the readjustment of representation 
every census are regarded as so important that m &uth AJn^ 
it IS en trusted to a Commission consisting of three judgra of the 
Supreme Court. In Canada, the mcmbeis of the C^p^ition m 
associated with the memben of the government in this matter 
so as to prevent getiy-mandcring. Clearly, thcrefOTC, ^ 
free from party bias is required for this puipose. Dr. Ambed^ 
was very particular that the supenntcndence, direction and 
control of all elections should be vested m a non-party 
Coinmbsion.] 

chapter III 

THE UNION PARLIAMENT 

23. The legislative pow er of the Union shall be vested in 

the Parliament of the Union which shaU 
ConstituihiK^iiie ^pnsigt pf the President and two Houses, the 
Vahn PutHament Representatives. 

24, (i) (a) The Senate • shall consist of not more than 168 
Fcprescntativfs of the provinces and not more than 112 repre¬ 
sentatives of the Indian States^ 

- For det^ itlocatiM gf laei In the Senate, lee Table of Sena it the 

cad of thjj chapter. 
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(A) The House of Representatives shall ccmslst of 
representatives of the provinces and of the Indian States or 
groups of States (as the case may be) included in schedule I 
in the proportion of not less than one representadve for every 
million of the population and not more than one rcprcsenta* 
tive for every 750 thousands of the population- 
The ratio between tlic numbr r of members to be elected at 
any time for each constituency and the population of that 
constituency, as ascertained at the last preceding census shall* 
so far as it is praeticable* be the same throughout the territories 
subject to the jurisdiction of the Union. 

(2) The said representatives shall be cliosen in accord¬ 
ance with the provisions in that behalf contained in 
schedule—* 

{3) Upon the completion of each decennial census, the 
representation of ihe sev'eral provinces and Indian States or 
groups of Indian States in the House of Representatives shall 
be readjusted by such authority, in such manner and from 
such time as the Union Parliament may by Act determine: 

Provided that such readjustment shall not take effect until 
the dissolution of the then existing House of Representatives. 

(4) The Senate shall be a permanent body not subject 
to dissolution, but as near as may be one-third of the members 
thereof shall retire in every third year in accordance with the 
provisions in that behaJr contained in schedule—* 

(5} Kvery House of Representaiivcs, unless sooner dis¬ 
solved, shall continue for five ycai^ from the date appointed 
for its first meeting and no longer, and the expiration of the 
said period of five years shall operate as a dissolution of the 
House of Representati ves. 

[AW: Irt all the principal federations of the world* the Lower 
House Is elected on a populadon basis, the precise proportion of 
the number of rqarescntativcs to the population vaiy^iiig fram 
federation to federation. The competition of the House of Repre- 
sentatives proposed above follot'p's that of the Constituent 
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Assembly. The composition of the Senate foJJowra, as far as possi¬ 
ble, that of the CoimdJ of State in the Government of India 
Act of 1935. The Council of State under tliat Act oonsi^ ol lob 
representatives of British India plus not more than 104 repre¬ 
sentatives of the Indian States. These figures are in the propor¬ 
tion of 3: 2. Retaining the quantum of representation pven to 
the several States or groups of States in the Act, v,atb shghi 
readjustments (so as to fit the new groups adopted tor tne 
Constituent Assembly), rve find that the maximum num^ ot 
representatives for the Indian States is 112; proportionately, the 
maximum number of representatives for the provinces should be 
lea Under this plan, therefore, the maximum strength ot tne 
Senate is 280 and that of the House of Representatives on the 
census of 1941) is 389. The corresponding figures under the 
Government of India Act of 1935 are 260 and 375, which are 

roughly in the same proportion. ,, j r .. ™ 

Whether there should be an Upper House at all and, if so, on 
what principles it should bo constructed, are fun^ental ques¬ 
tions which alwa)^ arouse keen controversy. ^1’' 
merely follows the Government of India Act of ^935 as be^ 
perhaps the line of least resistance, i have not attempted to ^vc 
all the uui ui equal representation in the Senate, b«ai^ under 
present conditions this might mean that the provmcta 
sentatives, or to use a convxnieni term, the 
represenutives, would be swamped by the representatives of the 
States. It should be remembered that there are 35 poicn 
Indian Stotes units in the Union and at present thm are only 
11 British Indian units excluding Chief Commissioners pr^ 
Vinces. It might be possible to difTenentiatc between 
by providing that a unit without responsible gover^ent ^ 
hlv., .ay. rT.«»cntati«. ia the S,na», «.lale 

rwpon.'iibl^ govcmirncnt should l>e rcprc^cutodi Y ^ 

sen^uves. It is doubtfdl whether such a scheme vrould be 
accqjtablc. An altemadve which might be worth considmng is 
u Senate with funcuonal representation as in Ireland.J 

i! 5 . The provisions for tlic summoning, prorogation nnd dis- 

Parliament, the relations between 

rQfiaiian and dis- fvvo Hoti$cs, the ntooe 01 votings tne 

JJWW for 

mcinbcldup, parliamentary proccrlurc. including pmeoiuro 
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in financial matters, etc., shall be on the linra of the eorres' 
pxmding proviaons in the Government of India Act of 1935. 

26. In the Union ParUament, business shall be transacted in 
Hindustani (Hindi or Urdu) or English, 
provided that the Chairman or the Speatcr, 
as the case may be, may permit any member who cannot 
adequately express himself in either language to address the 
House in his mother tongue. The Chairman or the Speaker, 
as the ease may be, shall make arrangements for giving the 
House, whenever he thinks fit, a summary of the speech in a 
language other than that used by the member and such 
summary shall be included in the record of the proceedings of 
the House, 

[This follows the corresponding provinon in the Constituent 
Assembly Rules.] 
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TABLE OF SEATS 
THE SENATE 
Allocation o? Seats 


(i) Bepresentatkfs of British India 


Province 

No. OF Seats 


Madras 

24 


Bombay 

• 19 

1 East Bengal 17 
{West Bengal 7 

Bengal 

24 

United Plovinces 

24 

(West PanJab M 

Panjab 

*9 

1 East Panjab 8 

Bihar 

19 

jBcrar 2 

Central Provinces 

9 

iRest 7 

(North Assam 4 

Assam 

6 

(SyUiet 2 

N.W.F, Province 

6 


Orissa 

6 


Sind 

6 


British Baluchistan 



Delhi 

2 


AJ mcr-Mcrwara 

I 


Goorg 

1 



Total 168 
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(ii) Reprtsentatiws 6 j Indim States 

A — Single States 


DmSlON AS SHOWN IN THE 

Table of Seats afpended 

TO Part II op the First Name of State No. of Seats 

SCHEDVLE TO THE GOVT. 

OF India Act, 1935 


I 

Hydcmbad 

II 

M^wre 

III 

Kashmir 

IV 

Gvs'alior 

V 

Baroda 

IX 

Travancorc 

IX 

Cochin 

X 

Udaipur 

X 

Jaipur 

X 

Jodhpur 

X 

Bikaner 

X 

Alwar 

X 

Kotah 

XI 

Indore 

XI 

Bhopal 

XI 

Rewa 

xni 

Kolhapur 

XIV 

Padala 

XIV 

Bahawalpur 

XVI 

Mayurbhanj 


Total 44 


10 ^ 
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B — Frontier Groups 


Division 

Names of tiie States in 
TBE Group 

No. OF Seats 

VI 

Kalat 

Las Bela 

Khatan 

4 

XIV 

Khairpur ^ 


Vll 

XV 

Sikkim 1 

Gooch Behar J 

3 

XV 

XV 

XVII 

Tripura 

Manipur 

Khasi Stales 

► a 

XVII 

XVII 

XVII 

XVII 

XVII 

Amb 

Chitral 

Dir 

Swat 

Phulra 

* I 



Total 9 


C — Interior Groups 

VIII 

Rampur 

Benares 

1 

X 

Bharatpur 

Tonk 

Dholpur 

Rarauli 

Bundi 
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DmBioN 


(13 States) 


XI 

XI 


(;i6 States) 


XVII 


Names of toe States in No. of Seats 

THE Group 


Sirohi 

Dtingarpur ^ 

Banswara 

Partabgarh 

Jhalawar 

Jaisalmer 

Kishengarh 

Shahpura j 

Datia ^ 

Orchha 

Dliax 

Devvas (Senior) 

Dewas (Junior) 

Jaora 

Ratlam 

Fanna 

Samthar 

Ajaigarh 

Bijawar- 

Charkhari 

Chhatarpur , 11 

Baoui 

Nagod 

Maihar ' 

Baraundha 
Barwani 
Ali Raj pur 

Jhabua , 

Sailana ' 

Sitamau 

Rajgarh 

Narsingarh 

Khilchipur 

Kunvai J 
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Division 


XII 


(i6 States} 


Names of tjie States in 
T iiE Group 


No. OF Seats 


Glitch 

Idar 

Nawanagar ' 

Bhavoagar 

Junagadh 

Dhrangadhra 

Gondal 

Porbandar 

Morvi 

Radhanpur 

Wankaner 

PaUtana 

Dhrol 

Limbdi 

Wadhwan 

Rajkot 


Xll-A Rajpipla 
Pal^puT 
Cambay 
Dharampur 
Balasmor 
Bari a 

Chhota Udepur 
(15 States) Sant 

Lunawada 

Bansda 

Sachin 

Jawahax 

Daiita 

XIII Jaojira 

Jafrabad 
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Division Names of the States in No. of Seats 

THE Group 


XIII SangU 

SavRotvadi 

Mudhol 

Bhor 

Jamkhandi 
Miraj (Senior) 

Miraj (Junior) 
Kurundwad (Senior) 

(17 States) Kurundwad (Junior) ► 

Akalkot 
Phaltan 
Jath 
Aundh 
Ramdurg 

IX Pudukottai 

Banganapalle 

Sandur 


XIV KapurthaJa 
Jtnd 
Nabha 
Mandi 
Biiaspur 
Sukct 

Tehri-Garhwal 

(14 States) Sirmur ^ 

Chamba 
Faridkot 
Malerkotla 
Loharu 

XVII Kalsia 

Bashabr J 


5 


7 
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DlVlSJON 

XVI 

(25 States) 

XVII 


Names of the States in No. of Seats 

THE Group 


Soncpur 

Patna 

Kalahandi 

Kconjhar 

Dhenkanal 

Nayagarh 

Talchcr 

Nilgiri 

Gangpur 

Bamra 

Scraikcla 

Baud 

Bonal 

Athgarh 

Pal Lahaia 

Athmalik 

Hiiidol 

Naisingpur 

Baramba 

Tipria 

Khanpara 

Ranpur 

Daspatla 

Rairakho) 

Kharsawan 
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Dn^moN Names of the States in No* of Seats 

THE Group 


XVI-A Bastar 

Surguja 
Raigarh 
Nandgaon 
Khairagarh 

{14 States) Jashpur 

Kankcr 
Korea 
Sarangarh 


XVII Changbhakar 
Chhuikhadan 
Kawardha 
Sakd 
Udaipur 


XVII All other States 


> 


I 


3 


2 


59 

Total for Indian States 
Grattd total for India 2W 


CHAPTER IV 

LEGISLATIVE POWERS OF THE PRESIDENT 

2^* (i) If at any time, when the Union Parliament is not in 
session, the President is satisfied that cirenm- 
stances exist which render it necessary for 
crdinanc^s ^im tO take unmediate action, he may pro- 

rrceff o (u- ^ ulgare such ordinances as the circumstances 

appear to him to require. 
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(2) An ordinance promulgated under this section shall 
have the same force and effect as an Act of the Union Parlia-* 
nient assented to by the President, but every such ordinance 

(d) shall be laid before the Union Parliament and shall 
cease to operate at the expiration of six weeks from 
the reassembly of the Union Parliament, or, if before 
the expiration of that period resolutions disapproving 
it arc passed by both Houses, upon the passing of 
the second of those resolutions; and 
(i) may be withdrawn at any time by the President. 

(3) If and so far as an ordinance under this section 
makes any provision which the Union Parliament would not 
under this constitution be competent to enact, it shall be 
void. 

[jVote: The ordinance-makiiig power has been the subject of 
great criticism under the present constitution. It mnst, however, 
be pointed out that drcunistanccs may exist where the immediate! 
piomulgadon of a law is absolutely necessary and there is no 
time in which to summon the Union Parliament. 1 ^ recall 
that Lord Reading found it necessary to make an oi^nancc 
abolishing the cotton excise duty when such action was immedi¬ 
ately and imperatively required in the interests of the country. 
The President who is elected by the two Houses of Parliament 
and who has normally to act on the advice of ministers respoo- 
sible to Parliament is not at all likely to abuse any ordinan^ 
making power with which he may be invested. Hence the 
propoB^ provision.] 


CHAFFER V 

THE UNION JUDICATURE 

38, There shall be a Supreme Court in the Union with 
powers and jurisdiction as recommended 
Supreme Ctfurf ^ Committee on the Union 


Judiciary'. 
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Tht h&c CorriEmlti^e on the Supreme Court has 
observed that it yd\l not be expedient to leave the powtr of 
appoindng judges of the Supreme Court to the unfettered dis- 
creLlon of the President of the Union. They have suggested ti^'U 
alternativesp both of which involve iht setLlrtg up of a special 
panel of eJe^^en mexubers. According to one alternative^ the 
President^ in eondultation with the Chief Justice, is to nominate 
a person for appointment as puisne judge and the rsomination 
has to be eonflnncd by at least seven mernbers of the paneL 
According to the other alternative, the panel should recoimnend 
three ziain^j out of which the Prcsidentj in consultation with 
the Chief Justiccj is to select one for the appointment. The 
Tclevant section In the draft clauses adopts substantially the first 
alternative, utilising at the same time the Council of State for 
this purpose. It \^ill be noticed that the Council of State includes 
the Chief Justice among its members and its oomposltjon is such 
as to secure freedom from party bias. It should^ therefore, be a 
satisfactory substitute for the panel recommended by the ad 
Commit tee j 

CHAPTER VI 

AUDITOR^GENEICAL OF THE UNION 


29, There shall be an Auditor-General of the Union who 

^ ^ ^ , shall be appointed by the President and shall 

Audffar-Ceturm! , , ^ ^ 

only be removed from office in like manner, 

and on the like grounds, as a judge of the Supreme Court* 

30. The dudes and powers of the Auditor-General shall 

follow thc lincs of the corresponding provn- 
wr-cjwra/ sions in the Government of Itidia Act 

of 1935- 

chapter vn 

PUBLIC SERVICE COMMISSION 


31. There shall be a Public Service Comniissioii for the 
Pithlic Service Union whose composition and functions 
ComiHistioH shall follow the lines of the corresponding 

provisions in Uic Govemment of India Act of 1935. 
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CHAPTER Vin 

UNION RAILWAY AUTHORITY 

32. In the Government of India Act of 1935, there is a 
Part providing for the establishment of a 
Federal Railway Authority. TJiis Part of 
the Act has never come into force, and the 
question is whether we should make provision for a Union 
Railway Authority on the hnes of the Federal Railway 
Authority. Until a decision is arrived at on this point, it has 
not been considered necessary to draft any specific provisioiis. 


CHAFTER !Jt 

UNION DEFENCE COUNCIL 

33. In most of the Dominions, there is no Cornmander-in- 
Chief, but instead there is a Defence Council. 

On ion Defenr^ Canada, there Is a Defence Council con- 

CdufffJr ^ . + 1 \ 1 

sisdng of the Minister (President)^ the Deput>' 
Miiustcr (Vice-President), the Chiefs of the Gcaeral and Naval 
Stalls, the Quartet Master-General, the Director of the Royal 
Canadian Air Force and certain other members. In Australia, 
there is a Council of Defence with the Prime Minister as 
President, for co-ordinating defence policy on sea, on land 
and in the air. In South Africa, there is a ^uncil of Defence 
presided over by the Minister for Defence, with the Chief of 
the General Staff, die Quarter Master-General, the Adjuunt- 
General and others as members. TTic question, therefore, arises 
whether we should take steps to have a Defence Council for 
the Union. 

Incidentally, this might make it possible for countries like 
Burma and Ceylon to collaborate with the Union in defence 
matters. Until a decision has been arrived at on this question, 
it is not possible to draft specific provisions. 
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CHAPTER X 

UNION ECONOMIC COUNCIL 

34* Professor K. T. Shah has suggested that there should be 
an Economic CouncH for the Union coosst- 
iiig of 150 members, who arc to be economic 
and scientific experts. The functions of 
the Council arc to be to examine any questions referred to 
it and to make recommendations on various economic and 
fiscal matters, such as internal and external trade, fiscal 
policy, currency and coinage, railway rates and fares and so 
on. There was prorision for a similar body in the German 
Reich under the Weimar Consdtution* It has been considered 
unnecessary' to drafi specific provisions until a decision has 
been reached whether such a Council should be established 
in India* 

CHAPTER XI 

franchise for the union parliament 

35. The Union Parliament may, from time to time, make 
ffgin-Ji ri f provision with respect to all or any of the 

following matters; that is to say, 

(ff) the delimitation of territorial constituencies; 

(i) the qualifications for the franchise and the prepara¬ 
tion of electoral roils; 

(f) the qualifications for being elected as a member of 
either House; 

((f) the filling of casual vacancies in either House; 

(e) the conduct of elections under this constitution and 
the methods of voting thereat ; 

{/) the expenses of candidates at such elections; 

(g) corrupt practices and other offences at or in con- 
nectioD with such elecdons; 
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(k) the decision of double and disputes arising out of or 
in connection with such elecdons; and 
(i) mattci^ ancillary to any such matter as aforesaid: 
Provided that the superintendence, direction and control of 
elections, including the appointment of election tribunals, 
shall be vested in the Pr-e^dent acting In his discretion. 

[Noki The effect of vesdjig these powers in the President 
acting ill his discretion will be to miJte ai-ailable to him the 
advice of the Counci] of State.] 

PAKT V 

INTERNATIONAL RELATIONS 

I, The Union affirms its adherence to the Charter of the 
United Nations and to the purjxjscs and principles enunciated 
therein. 

The purposes and principles of the Charter arc enun.- 
ciated in articles 1 and 2 . For convenience of reference, the main 
purposes and principles arc set out below: 

'Fhe purposes of the United Nations are: 

{{) To maintain intcmational peace and security and to bring 
about by peaceful means, and in confomiity with the principles 
of justice and international law'^ the adjustment or setUcmcfit of 
international disputes; 

(2) to develop friendly relations among nations basid on 
respect for the principle of equal rights and scif-detcmiiuation of 
peoples and to take other appropriate measures to strengthen 
universal peace; 

(3) to achieve international co-operation in solving interna- 
tion^ problems, and In promoting and encouraging respect for 
human rights and for fundamental freedoms for all, without 
distinction as to race, sex, language or religion. 

The Organisation and its members in pursuit of the above 
purposes shall act in accordance with the following principles: 

( 1 ) The Organisation is b^ed on the prindple of the sovereign 
equality of all ii^ members- 
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( 2 ) AIJ members shall fiilfit in gocid faith the obtigatiotis 
assumed hy them in aecordanec with the Charter. 

( 3 ) All members shall settle their intemadona] disputes by 
peaceful mrans in such a manner that international peace and 
security and justice are not endangered. 

( 4 ) AIJ members shall nfrain in their international relations 
from the threat or use of force against the teixitorial integrity or 
political independence of any State, or in any other marnirr 
meonsisteni with the purposes of the United Nations. 

( 5 ) All members shall give the United Nations cverj' assistance 
in any action it takes in accordance with the Charter and shall 
refrain from giving assistance to any State a^lnst which the 
United Nations is taking prev^entive or enforcement action^] 

a. For the purpose of the exercise of any executive function 
of the Union in or in connection with its defence or its externa! 
affairs, the government may^ subject to the provisions of the 
Charter of the United NationSj avail itself of or adopt any 
organ, instrument or method of procedure used or adopted 
for the like purpose by any other State or by the members of 

g^^tip or organisation of nations with which the Union is 
or becomes associaicd for the purpose of international o> 
operation tn matters of common concern. 

3 i (i) Every International agreement to which rhe Union 
becomes a party shall be laid Wfore the House of Represen¬ 
tatives. 

(a) The Union shall not be bound by any international 
agreement involving a charge upon I he revenues of the Union, 
unless the terms of the agreement shall have been approved 
by the House of Representatives. 

Explanalim: This section shall not apply to intcr-govcrn- 
mental agrcemcnis of a technical or administrative character* 
4* No international agreement shall be part of the municipal 
law of the Union, save a$ may be determined by the Parlia¬ 
ment of the Union. 

[These clauses correspond to art. 29 of die Constitution 
of Ireland.] 
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5 , The Umon shall honour all legitimate obligations arising 
oat of any treaties or agreements whichj inuned lately before 
the commencement of this comdtulionj were in force between 
India and any other State, provided that such other State 
recognises the Union as a soverdgti Slate and honours all 
reciprocal obligations to>vards the Union- 

[jVfltr: The legal position as regards treaties and agreements 
no’iv subfibtLng between British India and other States wiU 
require caxefid consideration^ particularly in the c%^cnt of British 
India being divided into two or more sovereignties. 

DiFfcTeni views seem to have been held by ^ITefent countnes, 
and even by the same country at diifa-cnt timeSt on qnestioiis 
of State succession. For example: ^ 

( 1 ) Wiven Columbia split up into three new States [New 
Granada, Venezuela and Ecuador) in IB 29 - 31 , the question 
arose whether a treaty of ia 25 between Columbia and the 
Unilcd Kingdom continued to be binding on the three new 
States, The King's Adiiwale advised in 1834 that the treaty ot 
1823 was still binding upon cskIi of the three new States unul 
thc>' rcsjjcctively gave due notice that thc^' consid.crcd ihemselves 
no longer bound by it. He qualified tlie opinion by stating that 
it would be more regular and formal to cnler into new an 
separate treaties with each of tlic three new States- 

( 2 ) When, in 1905 , the Real Union of Sweden and Norway 
w^ dissolved* His Majraty's Government's view as to the eff^t 
upon previous treaties was: “ Although the dissolution of ^e 
Union between Sweden and Norway undoubtedly af^rds His 
Majesty's Government the right to examines d( the treaty 
engagements by which Great Britain Asas bound to the 
monafchyp they gladly lake note of the desire of tlie Svif^n 
Government that these engagements should renuiin in force 

pending a further study of the subject,” . j r 

( 3 ) When tlie Rcpubltc of Finland was formed at the end ot 
the Great War and was recognised by Great Britain and oth^ 
countries, His Majesty's Go’vernment defined their attitude 
towards Finland in the matter of treaties in the following terf^: 

** In the case of a new State being fom’ied out of part of 
an old State there ii tio succession by the nw State to the 
treaties of the old one. though ihc obligaticms of the old 
Stale in relation to such matters as the navigation of rivers, 
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which are in the nature of scrvitutie, would normally pass 
to the new State. Consequentiy there are no treaties in ews* 
tenoc between Finland and this country.*' 

(Sec McNair’s Law o/ TmatUs, 193S, pp, 412-427. The 
Fr^ch Government’s view as to the eflect of the disso¬ 
lution of the Union of Sweden and Norway in 1905 upon a 
treaty of 1855 was apparendy that the treaty eontinnrd to 
be binding as between England and France on the one 
hand and each of the two separate Kingdoms of Sweden 
and Norway on the other. Op. oV,, p. 422.) 

Thus three difTcrent views have been taken as to the effect of 
the xpHtting up of a State into or more new ^States upon the 
treaties of the old: 

(1) that the old treaties continue’ to be binding on the new 
Slates^ 

(2) that the dJssolutJon or dismcxnbcrrniefit gives the other 
party to any treaty the tight to re-examine the posi¬ 
tion' 

(3} tliat there ss no succession by the new States to the 
treaties of the old.] 


part VI 

DISTRIBUTION OF LEGISLATIVE POWERS 
BETWEEN UNION AND UNITS 

The provisions to be inserted under this head wilt depend 
upion the decisions that may be taken upon the report of the 
Union Powers Committee. It may be mentioned in this con¬ 
nection that Sardar Pamkkar has advanced powediil argu¬ 
ments in Support of the view that the constitution of the 
Union should be of the unitary type. If it is decided to 
abandon the Cabinet Mission’s plan of May i6, 1946, the 
whole matter may have to be considered afresh. In that event, 
wc may either have a umtaiy type of constitution, as before 
the Government of India Act of 1935 * may have a 

federation with the present distribution of powere between the 
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Centre and the units* The former^ hovte^cr dcsiriiblcj may no 
longer be pracdcal politics. Until a decision b arrived at on 
this pointt it h hardly possible to draft specific pravisions. If a 
federal type of constitutioR is decided upon^ a provision on 
the following Lines should find place therein: 

“ Upon being authorised in this behalf by resolutions of the 
Jegi^Latures of two or more units^ the Union Parliaoient may by 
Act provide for the adininisiration of any region extending over 
the units concerned or any parts thereof in respect of all or any 
of the subjects that may be specified in the resolutions^ and may 
for this purpose estahlbh appropriate legislative^ executive^ 
judicial^ or other authorities.” 

Such a provision would enable the onits to form groups for 
re^onal administration of selected subjects, to set up joint 
ufiivcr^itieSt joint High Courts, of joint authorities hke the 
TV.\. 


part vn 


ADMINISTRATIVE RELATIONS 
BETWEEN UNION AND UNITS 
AND BETWEEN UNITS INTER SE 


The provisions of this Part will depend upon the distribution 
of legislative powers between the Unioti and the units in 
Part VI and specific provirions cannot be drafted until the 
provisions of Part VI have been decided upon. [Sec Part VI 
of the Government of India Act;^ tg35,] 


FART Vin 

AMENDMENT OF THE CONSTITUTION 

An amendment to the constitution may be initiated in cither 
House of the Union Parfi ament and when the proposed 
amendment is passed in each House by a majority of not less 
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than two-thirds of the total number of members of that House 
and is ratified by the legislatures of not less than two-thirds 
of the units of the Union, excluding the Chief Commissioncins^ 
provinces^ it shall be presented lo the President for his assent; 
and upon such assent being givcAj the amendment shall come 
into operation* 

Explanation /: For the purposes of this clause^ only the Icgis*- 
iatures of the units specified in schedule ■—shall be recognised. 

Explanation 111 . The Union Parliament may, from time to 
timCj make such additions or alterations in the aforesaid 
schedule — as it thinks fit and such additions or alterations 
shall have effect as if enacted in this constitution. 

The explanations are necessary, because same of the 
units, particularly where they consist of groups of ludian States, 
may not possess proper legislatures^ If care is taken not to admit 
a unit to the Union^ unless it possesses a proper IcgisbturE, the 
explanations may not be necessary^] 

PART JX 

TRANSITIONAL PROVISIONS 

1. The Government of the Union shall be the successor to 
the Government of India established under the Government 
of India Act, 1935, as regards all property, as;sets, rights and 
liabilities* 

2, (i) Subject to this constitution, the laws in force in the 
territories included in schedule I immediately before the 
commencement of the constitution shall continue in force 
therein until altered, or repealed, or amended by a competent 
legislature or other competent authority* 

{2) The President may by Order provide that, as from a 
specified date, any law in force in the aforesaid territories 
shall, until repealed or amended by competent authority, 
have effect subject to such adaptations and modifications as 
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appear to him to be necessary' or expedient for bringing the 
provisions of that law into accord witli the provisions of this 
constitution^ 

3. All courtSj including the Judicial Committee of the Privy 
Coundb existing at the commencement of this constitution 
shall continue to exercise their jurisdiction until new courts 
are established by law in accordance with this constitutions 
Provided that all cases pending Ln the said courts sliall be 
disposed of by them as if this constitution had not come into 
operation. 

4* Excepting holders of the offices specified in schedule— 
every person who immediately before the date of the com¬ 
mencement of this constitution^ was in the service of die 
Crown in Indiuj shall^ on that date^ at his option^ be trans¬ 
ferred to the appropriate service of the Union, or the unit 
concerned and shall hold office by a tenure corrc$ponding to 
his previous tenure^ 

It is obvious that under the new constitutioii the 
Govemor-Genersd and the present Governors of the several 
provinces cannot continue in office^ The same may be irue of 
the holders of certain other offices. All such oflSces may be 
enumerated in a schedule. The proposed provision applies to 
persons holding offices other than those mentioned in the 
schedule,] 

5* (i) Until both the Houses of the Union Parliament have 
been duly constituted and summoned under thb constitutiort, 
the Ck>nstitucnt Assembly shall itself exercise all the powers 
and discharge all the duties of both the Houses. 

(^) X, who has been elected in tliis behalf by the Con¬ 
stituent Assembly, shall be the Pre^dent of tlie Union until a 
President has been duly elected as provided in Part IV of 
this constitution. 

(3) A* Bj C, etc., etc-i who have been appointed in this 
behalf by X, shall be the President's Council of Ministers until 


90 INDIANS CONSTITUrrON IN TOE MAKING 


nui^isttrs arc duly appointed as provided in Part IV of this 
constitution* 

It is ftssentiai that on the date of conuncncemcnt of 
this constitution there should be a legislature and an executive 
ready to take over power. The existing Indian legislature is not 
suflicienlly dentocrade to be given power even provisionalJy, 
Hence the above proposal that the Constituent Assembly should 
itself be the provisional legislature. The clause regarding the 
provisional cxecudv'e is consequential.] 

6. Whereas difficulties may arise in relation to the transition 
from the provistojis of tlic Government of India Act, 1935* 
to the provisions of this constitution, and 

Whereas the nature of these difficulties and of the provision 
vvhich should be made for meeting them cannot at the date 
of ihe cornmcnccmcni of this constitution be fully foreseen, 
Now, therefore^ for the purpose of fadlitaring the said 
transition, the Union Parliament may, notvsithstanding any¬ 
thing contained in Part VIII, by Act— 

(ij) direct that this constitution, except the provisions of 
the said Part and of this clause, shall, during such 
period as may be specified in the Act, have effect 
subject to such adaptations and modifications as may 
be so specified; 

(A) make such other temporary pro visions for the pur¬ 
pose of removing any such difficulties as aforesaid as 
may be specified in the Act, 

No Act shall be made under this clause after the expiration 
of three years from the commencement of this constitution. 

Thc-Ttmoval-of-difficuhicsK^Iause is now quite usual; 
for example, section 319 of the Government of India Act, 
1935. The period of three years has been borrowed from article 
51 of the Irish Constitution.] 


6 

DRAFT CLAUSES OF THE UNION 
CONSTITUTION 


We, the people of India, seeking to promote the common 
good, do hereby, through our chosen rc- 
presentativcSj enact, adopt and giv<^ 
selves ttds constitution^ 

PART I 

UNION TERRITORY AND JURISDICTION 

1. The Union hereby established shall be a sovereign inde- 
Namg W imf- pendent State known as the Union of India 
lory of Union and shall embrace all the territories included 

in India under the Government of India Act, ^935* save 
as otherwise provided by or under treaty or agreement, only 
the territories included for the time being in schedule 1 shall 
be subject to the jurisdiction of the Union. 

[The first part of this clause proceeds on the basis of the 
Cabinet Mission's plan of May Ifi, 194fi, according to which 
there should be a Union of India embracing both Bdtish India 
and the Statesp The second partis necessitated by the suhso 
quent modification of that plan, according to which the con¬ 
stitution is not to be forced upon unwilling parts of the 
country Schedule 1 in its itutial form is intended to specify 
the wflling parts at the date of the coming into operafion of 
the constitution. If any other temtorics elect to come within 
Utdon jurisdiction later, the schedule is to be modified accord¬ 
ingly (see the next danse). The clause may be compared 
7 
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with articlo 2 and 3 of the Constitudoa of Ireland. The parts 
of India not specified in the schedule are in the Union, but not 
fl/iuj 

a, The Parllamcntr of the Union may from time to tirnc by 
Act include new territories id schedule 1 
ierrUories upon Sucb terms as it thinks fit* 

3 . The Parliament of the Union may by Act, vdth the 
CwTioa 0 / consent of the legislature of every province 

<k«by- 

btfu/tdariet 

(а) create a new' province; 

( б ) increase the area of any province; 

(c) dlmitush the area of any province; 

{d) alter the boundaries of any province; 

and may with the like consent make such incidental and con¬ 
sequential provisions as it may deem necessary or proper. 

4 . The provisions of any such Act as is referred to in sections 
a and 3 shall have effect as if they iverc embodied in this 
constitution. 

[Clauses 2-4 above correapond to art. IV, s. 3, of the 
U,5,A. ConsUtuiion; s. 146 of the British North America Act; 
ss. 121-124 of the Common wealth of Australia Act; ss. 14£1. 
151 of the Union of South Africa Act; s. 290 of the Govern¬ 
ment of India Act, 1935.] 

5. (1) All rights, authority and jurisdiction heretofore cxer- 
/urifdlcfiiin m the cisablc by or on behalf of His Majesty the 

xJuduted provinces King in or in relation to such of the terri¬ 
tories included in schedule I as were parts of Bridsh India 
shall hereafter be exercised by the appropriate authorities 
provided by or under the cotistltudon. 

( 2 ) The said rights, authority and jurisdiction shall 
include any rights, authority or jurisdiction heretofore exer¬ 
cisable in or in rdadon to the aforesaid lerritories by the 
Secretary of State, the Crown Representadvc, the Govemor- 
General, the Govcmor-General-in-Council or any Governor 
whether by delegation from His Majesty or otherwise. 
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6. AJl rights, authority and jurisdiction heretofore cxerci- 

Jarudicti^f, intbe ™ behalf of the Ruler of any 

scheduird Inttian Indian State included in schedule I in or 
" in relation to the State shall hereafter, to 

the extent to which they have been ceded by the Ruler to the 
Union by the Instrument of Accession of the State and subject 
to the terms of the Instrument^ be exercised by the appropriate 
audroritics provided by or under this constitution. 

Explanalitm: The Instrument of Accession referred to in this 
section Is an Instrument executed by the Ruler and approved 
by the Constituent Assembly whereby the Ruler, on bchatf of 
the State-, 

(aj has declared that he accedes to the Union with the 
intent that the authorities provided by or under iliia 
comUtution for the purposes of the Union shall, by 
virtue of the Instrument of Accessbn, but subject to the 
terms thereof, exercise in relation to the State such 
functions as may be vested in them by or under this 
oortstitution; 

(ft) assumed the obligation of ensuring tiiat due effect is 
given within the State to the previsions of this con¬ 
stitution so far as they are applicable therein by virtue 
of the Instrument of Accession. 

The term “ Ruler ’* includes any peraons for the time being 
■exercising the powers of the Ruler whether by reason of the 
Ruler’s minority or for any other reason. 

(A'ijter Clauses 5 and 6 are intended to (hriine the jurisdiction 
of the Uoion at the oonunencernent of the new oonstitutiorL 
If new territories arc admitted later, the Union’s jurisdiction in 
relation to those temtorics will be defined by the Act admitting 
them (see clause 2). 

The legal position as regards treades and agreements now 
subsisting between the Crown and various Indian States will 
require careful consideration, particuiarly in the event of 
British India being divided into two or more new sovereignties. 
As regards the Indian States in schedule I, presumably the 
position will have to be clarified in the Instruments of Aooeision. 
As regards Indian States outside schedule I, the position can 
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only be clarified after negotiations with the State anthorities.^ 
The position may well be difTercnt for dilTerent States, for 
States acceding to Pakistan (if there h one) and for States ac* 
cedii^ neither to Pakistan nor to Hindustan^ although both 
classes of States will be outside schedule I. See also note under 
Part I V of Memorandum^ 

SCHEDULE 1 

TERRITORIES SUBJECT TO THE JURISDICTION 
OF THE UNION 

L Gc^^mon^ ProDzne^ 

Madras 

Bombay 

Bengal or West Bengal (?J 
The United Provinces 
Bihar 

The PanJab or East Panjab {?) 

The Central Pro%nncca (and Berar ?) 

Assam (mim^s Sylhet ?) 

N.W.F. Province (?) 

Orissa 
Sind (?) 

IL Chi^ CcmmwrwiwTj* Fromnets 
Delhi 

British Baluchistaa {?) 

Ajtncr-Mcrwara 

Coarg 

The Andaman &. Nicobar Islands 
Panth Piploda 

111. Indian States 

[Here enumerate the acceding Indian States : 

(i) Single States 
(a) Grou{» of States.] 
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PART H 
CITIZENSHIP 

I. At the date of commencement of this coiutitution— 

every person domiciled in the territories 
Gtizrnshifi included \viiliin the Union and subject to its 

jurisdiction— 

(a) who has been ordinarily resident sn those territories 
for not less than five years immediately preceding that 
date, or 

(A) who, or whose parents, or cither of whose parents, 
was or were bora in India, 
shall be a cidzen of the Union: 

Provided that any such person being a citizen of any other 
State may, in accordance with the Union law, elect not to 
accept the citizenship hereby conferred. 

S. After the commencement of this constitution—- 

(c) every person who is born in the territories included 
within the Union and subject to its jurisdiedonj 

(A) every person who is naturalised iti accordance with 
the Union law; and 

(e) every person cither of whose parents was, at the dme 
of such persona’s birth, a cliizcti of the Union, 

'shall be a citizen of the Union. 

3 . Further provisions governing the acquisition and termi¬ 
nation of the Union cidzcnship may be made by the 
Union law. 

[See note under Part 11 of Mcm<jrandum.]i 

part in 

FUNDAMENTAL RIGHTS INCLUDING DIRECTIVE 
PRINCIPLES OF STATE POLICY 

[Here enumerate Fundamental Rights and Principles of 
Fundomwntet State Policy as passed by the Constituent 
Assembly,] 
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PART IV 
CHAPTER I 

THE UNION EXECUTIVE 
The President 

I, (i) Aj soon as may be aAcr the date of comiucneemetit 
ElfctionafPresi- of this consdtudoOj and thereafter, as oftCD 
as a vacancy occulSi the two Houses of the 
Uruon Parliament shall, at a joint sitting, elect a suitable 
person to be the head of the Union, hereinafter referred, 
to as “ the President 

( 2 ) The voting shall be by secret ballot according to the 
system of proportional representation by the single transferable 
vote. 

[See note under Part IV, clause 1 of Memorandum.] 

a. (i) The President shall hold office for five yeafsi 

PretSdetfi's itm Provided that-*— 
vf office 

{a) a President may by resignation under his hand 
addressed to the Chairman of the Senate and the Speaker 
of the House of Representatives resign his office; 

(A) a President may be removed from office for mis¬ 
behaviour or infinnity of mind or body by a resolution of each 
of the two Houses of the Union Parliament supported by not 
less than two-thirds of the total membership of each House. 

( 2 ) A person who bolds, or who has held, office as Presi¬ 
dent shall be eligible for re-clcction to that office once, but 
only once. 

[JVotr.' Since under this constitudon it ts proposed that the 
maximum term of the House of Representatives is to be years 
and the President is to be elected by both Houses, the Presi¬ 
dent’s term of office has abo been fixed at five years. 

In the (J.5.A., the PresidcDt U removable Irem office on 
impeachment for, and conviction of, treason, bribery or other 
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high ttimes and raisdemcanours^ Tlic House of Represcniaiives 
}ijL< the sole power of imptachment and ihe Senate has the sole 
power to try all impcachjncntSx There can be no conviction 
without the conctirrence of at least two-thirds of the membera 
of the Senate present. In Ireland, ihe President may be 
impeached for stated misbehaviour; the charge can be preferred 
by cither House of Parliament but requires the support of not 
less than two-thirds of the total membership of the House con¬ 
cerned. The other House investigates the charge; a conviction 
requires the support of not less than two-thirds of the iota) 
membership of the investigating House. The resolution em¬ 
bodying the conviction operates to remove the President from 
his office. Sub^clansc ( 1 ) of the present clause b an adaptation 
of the and the Irish precedents (omitting the impeach¬ 

ment procedure)* Sub-clause ( 2 ) is borrowed from the Insh 
Constitution.] 


3. ( i) An election for the office of Prt^dent shall be held 

not later than, and not earlier than, the 30th 
By^lecthns before the date of the expiration of the 

term of office of the outgoing Prcsideni; but, upon the occur- 
renoc of a casual vacancy (frota death 1, resignation, or removal 
from office), an election to fill the vacancy shall be held 
within 30 days after its occurrence* 

(2) Alt eleciion to fili a casual vacancy shah be held in 
the same manner as that for the permanent vacancy immedi¬ 
ately preceding, and the person elected may serve only for the 
remainder of his predecessor's term of office. 

4 . Every citizen of the Union who has reached his 35*^ year 

of age is eligible for election to the office of 
Ag€ iilm/r ^ r. 

President. 

5. Subject to the provisions of this Part, election for the 
office of President shall be regulated by 
Act of the Union Parliament. 


Praiddniiai 
tim Id be rr^ukud 
by Ufiien law subject 
ihis Fan 


[Xote; Assumirig that this consrihition conies into operation 

on July I, 1948. it is dear that the House of RcprcscntativBs 

and the Senate can be elected under the constitution only 
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after that date4 If any elections arc auempted to be held in 
advance of that date, they can only t>e on an informal basis not 
resting on any law. Moreover, if anything like adult suffrage 
is contemplated, it may not be possible to get all the machinery 
ready before the date fixed for the transfer of power. 

On July i, 194 S^ ihercforc, we shaJi have to have a “ provi¬ 
sional government"" and a “ provisional IcgisJaiurc “ that can 
fiinction pending the election or the setting up of a properly 
constituted Icgisialure and a properly constituted government 
under the new constitution. For this purpose, it may be 
necessary to insert appropriate transitional provisions. These 
will be found in Part VIII of this constitution^] 


6 . (i) The President shall not be a member of either House 
Conditi&n^ 0 f of Union Parliament; and if a member 
q( cither House be elected President, he 
shall be deemed to have vacated his seat in that House* 

fa) The President shall not hold any other office or 
position of emolument* 

( 3 ) The President shall have an official residence and 
shall receive such emoluments and allowances as may be 
determined by Act of the Union Parliament and, until then, 
such as are prescribed in schedule IL 

( 4 ) The emoluments and allowances of the President 
shall not be diminished during his term of office. 

7 * The first President shall enter upon hi$ office as soon as 
Catnmmcemefir&f ^ hls election, and every sub- 

term sequent President shall enter upon his office 

on the day following the expiration of the term of office of his 
predecessor or as soon as may be thereafter or, in the case 
of a President elected to fill a casual vacancy, as soon as may 
be after the election. 

8 * Every President shall enter upon his office by taking and 
subscribing In the presence of the members 
of both Houses of the Union Parliament a 


Oath iif 


declaration according to the form set out in that behalf ia 
schedule—to this constitution. 
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9. The President shall not leave India during his term of 
Jr^m vrtth the consent of his Council 

of Ministers. 

10. (i) In the event of the absence of the President or of hU 
death, rengnation, removal from office, or 
chmTe^fPrSL^l incapacity or failure to exerdse and peribrm 
funciiatis during isb~ the powm and functions of his office or at 
or v^oncy which the office of the Presi¬ 

dent may be vacant, the powers and functions exmferred upon 
the President by this constitution shall be exercised and 
performed by a Commission as hereinafter pro’t^ded in this 


section. 

(2) (a) The Ciommisston shall consist of the foUomng 
persons, namely, 

(i) the Chief Justice of the Supreme Court; 

(ii) the Chairman of the Senate; and 

(iii) the Speaker of ffie House of Represcntativ<s. 

(ft) On any occasion on which the office of the Chief 
jusdee of the Supreme Court is vacant or on which the Chief 
Justice is unable to act, the senior judge of the Supreme Court 
shall act in his place as a member of the Commiffiion. 

(r) The Deputy Chairman of the Senate shall act a^ 
a member of the Commission in the place of the Chairman on 
any occasion on w^hich the office of Chairman: is vacant or on 
which the Chairman is unable to act* 

{d) The Deputy Speaker of the House of Represen¬ 
tatives ^ h^li act as a member of the Commission in the place 
of the Speaker on any occasion on which the office of Speaker 
is vacant or on w^bich the Speaker is unable to act* 

(3) The Commission may act by any two of their number 
and may act notwithstanding a vacancy in their mcmbciship. 

(4) In the CT. ent of the failure of the President to cxerrise 
or perrorm any power or function, w^hich he is by this consti¬ 
tution required to exercise or perform within a specified time, 
the said power or function sltall be exercised or performed 
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under thb section, as soon as may be after the expiration of 
the time so specified. 

(5) The Council of State may by a majority of iis mem¬ 
bers make such provision as to them may seem fit for the 
exercise and performance of the powers and functions con¬ 
ferred on the President by this constitution in any contingency 
which is not provided for by this secdon. 

(6) The provisions of this constitution which relate to 
the exercise and performance by the President of the powers 
and iunctions conferred upon liim by this constitution shaJl 
apply to the exercise and performance of the said powers and 
functions by the Commisrion under this section. 

[Sec note under Part IV, clause 6 of Memorandum.] 

ti. Subject to the provisions of this constitution, the exccu- 
Fiitffffrgfw 0f Frt* authority of the Union shall be exercised 
by the President, either directly or through 
officers subordinate to him, but nothing in this section shall 
prevent the Union Parliament from conferring functions upon 
subordinate authorities, or be deemed to transfer to the Pre¬ 
sident any functions conferred by any existing Indian law on 
any court, judge or officer, or on any local or other authority, 
la. (i) Subject to the provisions of this constitution, 

Exttni cf the executive authority of the Union 

{mtharUy Qf the 

Urmn extends— 

(d) to the matters vnih respect to which the Union 
Parliament has power to make laws; 

(i) to the governance^ in accordance with the provisions 
of any treaty or agreeincnt in this hehaif, of any 
armed forces not raised in the Union that may* with 
the consent of the Government of the Union, be 
stationed in the Union or placed at the disposal of 
the Union; and 

(r) to the exercise, in accordance with the provisions of 
any treaty or agreement in this behalf, of sneb rights^ 
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authority and jurisdiction in or in relation to any 
territories not included in schedule 1 as may be 
vested in the Government of the Union by such 
treaty or agreement; 

Provided that— 

(i) the said authority does noti save as expressly pro- 
>'idcd in this constitution, extend in any province 
to matters with respect to which the provincial 
legislature has power to make laws; and 

(ii) the said authori ty docs not, save as expressly pro¬ 
vided in this constitution, extend in any Indian 
State included in schedule I, save in matters with, 
respect to which the Union Parliament has power 
to make laws for that State and the exercise there¬ 
of in each State shall be subject to such limitatioDs, 
if any, as may be specified in the Instrument of 
Accession of the State. 

(2) The executive authority of the Ruler of a State 
included in schedule 1 shall, notwitlistanding anything in this 
section, continue to be exercisable in that State with respect 
to matters with respect to which the Union Parliament has 
power to make laws for that State except in so tar as the execu¬ 
tive authority' of the Union becomes exercisable in the State to 
the exclusion of the executive authority of the Ruler by virtue 
of a Union law. 

[Aolc/ Clause 13? (1) (a) above is consequential upon the 
legislative power of the Union. The matters specified in (A) and 
(fj are normally outside the legislative power of the Union, 
and the executive power of the Union with respect to such 
maticis has therefore to be derived from some special treaty or 
agreement; (c) would apply to the tribal areas as well as to 
Indian States not included In schedule I. 

Clause 12 (2), like the corresponding provision in .section » 
(2) of the Government of India Act of 1^35, gives the Rulers 
of StAtc units of the Untoti concutrent executive power 

even in Union subjects, save as taken away by Union law. In 
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this respectj the position of the provincial units is rather differ¬ 
ent: they have no executive power in respect of Union subjects 
save as given by Union law*] 

ADMINrSTR/\T10N OF UNION AFFAIRS 

13. (i) There shall be a Council of Ministers not exceeding 
— in number, with the Prime Minister at the head, to aid and 
advise the President in the exercise of his functions, except in 
so far as he is, by or under this constiitition, required to exer¬ 
cise his functions or any of them in his discredoti* 

(2) If any question arises w hether any matter is or is not 
a matter as respects which the President is (by or under this 
constitution) required to act in his discretion, the decision of 
the President in his discretion shall be final, and the validity 
-of anything done by the President shall not be called in ques¬ 
tion on the groxind that he ought or ought not to have acted 
in his discretion. 

[MiU: iUthough under responsible government, the President 
w^ill almost always act on the advice of ministers, there will be 
a few inattcTs in respect of which he will have to act in his 
Own discretion. Even in the English Constitution, there are 
certain matlets in respect of w^hich it is a moot question 
whether the King is bound to act on the advice of the Prime 
Minister, in the matter of dissol ving the House of Commons 

when the Minister has lost its eonEdcnce* Sec also note 

under Part IV, clause 10 of Memorandum.] 

14. (i) The President’s minUtets shall be chosen and sum- 
Othtr pra'vt^iims moncd by him;^ shall be sworn as members 

^ foini^isters ^he Council, and shall hold office during 

his pleasure* 

(2) A minister who for any period of six consecutive 
months is not a member of either House of the Union ParUa- 
ment shall at the c-xpiration of that period cease to be a 
minister. 
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(3) The Varies of ministers shall be such as the Union 
Parliament may, from time to time, by Act determine and, 
until the Union Parliament so determine, shall be determined 
by the President: 

Provided that the salary of a minister shall not be varied 
during his term of office. 

{4) The question whether any and, if so, what advdcc 
was tendered by ministers to the President shall not be 
inquired into in any court* 

(5) The functions of the President, with respect to the 
choosing and summoning and the dismissal of minislei^, and 
with respect to the determination of their salaries, shall be 
exercised by him in his discretion, 
jg. (1) In the exercise of his functions the President shall 

Spifdta mponsi- have the following special responsibilities, 
bmnei p/ Presideni is to say, 

(^i) the prev^mtion of any grave menace to the peace or 
tranquillity of the Union or any pan thereofi 

(^) the safeguarding of the hnancial stability and credit 
of th e Union Government * 

(c) the safeguarding of the legitimate interests of mino¬ 
rities. 

{2) If and in so far as any special responsibility of the 
President is involved, be shall In the exercise of his functions 
exercise his discretion as to the action to be taken* 

[See note under Part IV, clause 13 of Memorandum.] 

16. {1) The President shall appoint a person, being a person 
qualified to be appointed a judge of the 
for Union Supreme Ckmrt, to be Advocatc-Gcncral for 

the Union, 

(2) It shall be the duty of the Advocate-General to give 
advice to the Union Government upon such legai matters, and 
to perform such other duties of a legal character, as may bo 
referred or as^gned to him by the President, and, in the 
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performance of his dulics> he shall have right of audience in 
all coixm in the provinces andj in a case in which the Union 
interests are concerned;j in all courts in any Indian State 
included in schedule L 

(3) The Advocate-General shall hold office during the 
pleasure of the President and shall receive such remuneration 
as the President may determine. 

17^ (i) AH executive action of the Union Govcmmeni shall 
^ expressed to be taken in the name of the 
^rnmgnt President. 

(a) Orders and other itisinjmcnts made and execut¬ 
ed in die name of the President shall be authenticated 
in such manner as may be specified in rules to be tnade 
by the Presidentj and the validity of an order or Lnstrument 
which is so authenticated shall not be called in question on 
the ground that it is not an order or instrument made or exe¬ 
cuted by the President, 

(3) The President shall maike rules for the more conve¬ 
nient transaction of the business of the Union Government^ 
and for the allocation among nunjstcrs of tlie said business in 
so far as it is not business uith respect to which the President 
is, by or under this consdiutioUj required to act in his 
discretion* 


CHAFFER II 

THE COUNCIL OF STATE 

iB* There shall be a Council of State whoin the President 

Ciiiiticif0/Siate consult On all mattcis in which he is 

required by this constitudon to act in his 

•discretion. 

ig- The Council of State shall consist of the follow- 
ing members: 

(1) members: the Prime Minister, the Efcputy 

Prime Minister, If any, the Chief Justice of the 
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Supreme Ck)un, the Speaker of the House of Repre- 
^ctitativcs, the Chairman of the Senate and the 
Advocate'GcneraJ. 

(aj Every peraon able and willing to act as a member 
who shall have held the odice of President, or the 
office of Prime Minister, or the olEce of Chief Justice 
of the Supreme Court. 

(3) Such other peraoas, if any, as may be appointed by 
the President to be members. 

ao. The President may, at any time, by warrant under his 

Af^atincntf by hand and seal appoint such other persons as 
J’rtiUkiM [jj ^5 discretion he may think fit to be 

members of the Council of State, but not more than seven per¬ 
sons 50 appointed shtdl be members of tiic Council of State 
at the same time. 

21. Every member of the Council of State appointed by die 
ef office 'unless he previously dies, resigns, 

becomes permanendy incapacitated, or is 
removed from office, shall hold office until the successor of the 
Prendent by whom he was appointed shall have entered upon 
his office. 


Any member of the Council of State appointed by the 
Rfsigimha President may resign from office by writing 

under his hand addressed to the President. 

23. The President may for reasons which to him seem suffi- 

Terminatlon by order under his hand and seal 

Fresidentofmpoittt- terminate the appointment of any member 

mctits made by kan e \ V. . ... 

of die Council of State appointed by him. 

24. Meetings of the Council of State may be convened by 

Mtetiags President at such times and places as he 

shall determine. 


fScxJ note under Part IV, clause 22 of Memorandum.] 
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CHAPTER III 

THE UNION PARLIAMENT 


35, (i) The IcgLslativc power of the Union shall be vested in 
the Parliament of the Union (hereinafter 
t/nian Pariitmint referred to as the Union Parliament) which 
shall consist of the President and two Houses, the Senate and 
the House of Representatives. 

{3) (fl) The Senate * shall consist of not more than 168 
representadves of the provinces and not more than 1repre¬ 
sentatives of the Indian States. 

(i) The House of Representatives shall consist of repre¬ 
sentatives of the provinces and of the Indian States or groups 
of States (as the case may be) included in schedule I in the 
proportion of not less than one representadve for every million 
of the populadon and not more than one representative for 
every 750 thousands of the population. 

The ratio between the number of membcis to be elected at 
any time for each consdtucncy and the population of that 
constituency, as ascertained at the last preceding census shall, 
so far as it is pracdcable, be the same throughout the territories 
subject to the jurisdiction of the Union. 

(c) The said representatives shall be chosen in 
accordance with the provisions in that behalf contained in 
schedule —. 

(3) Upon the compledon of each decennial census, the 
representation of the several provinces and Indian States or 
groups of Indian Stat^ in the House of Representadves shall 
be readjusted by such authority, in such manner, and from 
such time as the Union Parliarticnt may by Act determine: 

Provided that such readjustment shall not take effect until 
the dissoludon of the then cxisdng House of Representatives. 

* For demised ^iDcaiioD of in Sctk&tr i« Table vf At the cqd 
ot Chaplet 111 of Fan IV of MccaoruidimL 
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(4) Senate shall be a permanent body not subject to 
dissolution, but as near as may be one-tlurd of the mcmbcis 
thereof shall retire in every third year in accordance with the 
provisions in that behalf contained in schedule —. 

(5) Every House of Representatives, unless sooner dis* 
solved, shall continue for five years &om the date appointed 
for their first meeting and no longer, and the expiration of the 
said period of five years shall operate as a dissolution of the 
House of Representatives, 


[Sec note under Part IV, clause 24 of Memorandum^ 


26. (i) The Houses of the Union Parliament Jihall be £um> 


Sejiians o/ Jhe 
Union Fariiament, 
protv^nffon anddis- 
wiusiofi 


moned to meet once at Jeast m every ycar^ 
and twelve months shaQ not intervene be- 
tvs'cen their last in one session and the 


date appointed for their first sitting in the next session. 


(2) Subject to the provisions of this secrionj the President 


may from time to time— 

(a) summon the Houses or cither House to meet at such 
lime and place as he dunks fit; 

(i) prorogue the Houses; 

(c) dissolve the House of Representadves: 

Provided that the President may in his discretion reTuse to 
dissolve the House of Representatives on the advice of a Prime 
Minister who has ceased to retain the support of the majority 
in that House. 


(3) The Houses shall be summoned to meet for their 
first session as early as possible after the commencement of 
tills constitution. 

^ 7 * (1) The President may in his discretion address cither 

of Fresidem of the Union Parliament or both 

fd addftjis and ^nd Housos asseuibled together, and for that 

mttsfftges Id HotiSfi _i i 

purpose require the attendance of members. 
{2) The President may in his discretion send messages to 
either House of the Union Parliamcut, whether with respect to 
s 
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a Bill then pending in the Union Parliament or otherwise, and 
a House to whom any message is so sent shall with all con* 
venient dispatch consider any matter which they are rct^uired 
by the message to take into consideration, 

28. Every minister and the Advocate-General shall have the 

right to speak in, and otherwise to take part 
aUd^AdvTtTtt proceedings of either House, any 

Central as res^teas joint sitting of the Houses, and any com- 

mittec of the Union Parliament of which he 
may be named a member, but shall not by virtue of this 
section be entitled to vote, 

29. (i) The Senate shall, as soon as may be, choose two 

members of the House to be respectively 
OSieersaJ fbmsis Deputy Chairman thereof 

and so often as the ofHce of Chairman or Deputy Chairman 
becomes vacant i the Senate shall choose another mem¬ 
ber to be Chairman or Deputy Chairman, as the case 
may be. 

(2) A member holding office as Chairman or Deputy 
Chairman of the Senate shall vacate his office if he ceases to 
be a member of the Senate, may at any time resign his office 
by writing under his hand addressed to the President, and may 
be removed from his office by a resoludon of the Senate passed 
by a majority of all the then members of the Senate; but no 
lesolution for the purpose of this sub-section shall be moved 
unless at least 14 days’ notice has been given of the intention 
to move the resolution. 

(3) WTiile the office of Chairman is vacant, the duties of 
the office shall be performed by the Deputy Chairman, or, if 
the office of Deputy Chairman is also vacant, by such member 
of the Senate as. the President may in his discretion appoint 
for the purpose, and during any absence of the Chairman from 
any sitting of the Senate the Deputy Chairman, or, if he is 
also absent, such person as may be determined by the rules of 
procedure of the Senate, or, if no such person is present, such 
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other petwn as may be determined by the ScnatCj shall act as 
Chairman. 

(4) There shall be paid to the Chairman and the Elcpnty 
Chairman of the Senate such salaries as may be respectively 
fixed by Act of the Union Parliament^ and, until provision in 
that behalf is so made, such salaries as the President may 
determine. 

(5) The foregoing provisions of this secdon shall apply in 
relation to the House of Representatives as they apply in 
relation to the Senate with the subsdtudon of the dries 

Speaker ' and ' Deputy Speaker ' for the tides * Chairman ^ 
and ' Deputy Chairman * respecdvcly, and with the suhsdtu- 
tion of references to the House of Representatives for refer¬ 
ences to the Senate: 

Provided that, without prejudice to the provisions of sub¬ 
section (2) of this section as applied by this su bisection, when¬ 
ever the House of Representatives is dissolvcda the Speaker 
shall not vacate his office until immediately before the 
first meeting of the House of Representatives after the dis¬ 
solution. 

30* (1) Save as provided in the last preceding section, all 

Kofiw w questions at any sitting or joint sitting of 

paver af Hosaes to the Houses shall be determined by amajor- 

votes of the membcTs present and 
voting, other than the Chairman or Speaker 
or person acting as such. 

The Chairman or Speaker or person acting as such shall not 
vote in the fim instance, but shall have and exercise a casting 
vote in the case of an equality of voti^. 

(^} A House of the Union Parliament shall have power 
to act notwithstanding any vacancy in the membership thereof, 
and any proceedings In the Union Parliament shall be valid 
notwithstanding that it is discovered subsequently that some 
person who was not entitled so to do sat or voted or otherwise 
took part in the proceedings. 
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(3) If at any time during a meeting of a House less than 
one-sixth of the total number of members of the House arc 
present, it shall be the duty of the Chairman or Speaker, or 
person acting as such cither to adjourn the House, or to 
suspend the meeting until at least one-sixth of the raembeis- 
are present. 

31. Every member of either House shall, before taking his 
scat, make and subscribe before the Presi- 
Oorh cf members some person appointed by him, an 

oath according to that one of the forms set out in schedule 
—of this constitution which the member accepts as appropriate 
in his case. 

3a. (i) No person shall be a member of both Houses, and 
rules made by the President shall provide 
Vaeatkme/ seals vacation by a person who is chosen 

a member of both Houses of his seat in one House or the other, 
(^) If a member of either House— 

(a) becomes, subject to any of the disqualifications men¬ 
tioned in sub-section (t) of the next succeeding section; or 
(A) by writing under his hand addressed to the President 
rcsigirs bis seat, 

his scat shall thereupon become vacant, 

(3) If for sbity days a member of cither House is, without 
permission of the House, absent from all meetings thereof; the 
House may declare his scat vacant •. 

Provided that in computing the said period of sixty days no 
account shall be taken of any period during wluch the House 
is prorogued, or is adjourned for more dian four consecutive 

days. ^ 

33* (^) ^ person shall be disqualified for being chosen 

being, a member of either 

for mtmb^rjhip Hoii&e— 

(<j) if he holds any office of profit under the UnioD or 
any unit other than an office declared by Act of the Union 
Parhament not to disqualify its holder; 
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{b) if he 5s of tJtisound mind and stands so declared by a 
competent court; 

{e) if he is an undischarged insolvent; 

{d) if whether before or after the commencement of this 
constiti^tion, he has been convicted, or has, in proceedings 
for questioning the validity or regularity of an election, 
been found to have been guilty of any oflTence or corrupt 
or illegal praedee relating to elections which has been 
declared by an Act of the Union Parliament to be an 
offence or praedee entailing disqualification for membership 
of the Union Parliament, unless such period has elapsed 
as may be specified in that behalf by the provisions of that 
Act; 

{e) if whether before or after the commencement of thb 
consutudon, he has been convicted of any other offence 
by a court within British India or within the tcrriiories sub* 
jeet to the jurisdiction of the Union (as the case may be) and 
sentenced to iransportadon or to imprisonment for not less 
than two yea is, unless a period of five years, or such less 
period as the President^ aedng in his discretion, may allow 
in any particular case, has elapsed since his release; 

(y) if having been nominated as a candidate for the 
Union Parliament or any provincial legislature, or having 
acted as an elecdon agent of any person so nominated, he 
has failed to lodge a return of election expenses within the 
dme and in the manner required by any Act of the Union 
Parliament or the provincial legislature, unless five years 
have elapsed from the date by which the return ought to 
have been lodged, or the President, acting in Ids discretion^ 
has removed the disqualification: 

Provided that a dJsqualiGcadon under paragraph (/) of 
this sub-secdon shall not take effect until the expiration of 
one month from the date by which the return ought to have 
been lodged or of such longer period as the President, 
aedng in liis discretion, may in any particular case allow. 
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(2) A person shall not be capable of being chosen a 
member of dther House while he is serving a sentence of 
transportation or of Imprisonment for a criminal olTence. 

(3) WTierc a person, who, by virtue of a conviction or a 
conviction and a sentence, becomes disqualified by virtue of 
paragraph (rf) or paragraph (#) of sub-section (i) of this section, 
is at the date of the disqualification a member of the Union 
parliament, his seat shall, notwitiisianding anything in this or 
the last preceding section, not become vacant by reason of the 
disqualification undi three montfis have elapsed from the date 
thereof, or, if within those three months an appeal or petition 
for revision is brought in respect of the convicuon or the 
sentence, until that appeal or petition is disposed of, but 
during any period during which his membership is presert'ed 
by this sub-section he shall not sit or vote. 

(4) For the purposes of this section a person shall not be 


deemed to hold an office of profit under the Union or any 
unit by reason only that— 

(fl) he b a minister cither for the Union or for a pro¬ 
vince; or 

(fi) while serving an Indian State, he remains a member 
of one of the services of the Union or of any unit and 
retains all or any of his rights as such. 

34. If a person sits or votes as a member of cither House 
when he is not qualified or is disqualified 
for membership thereof, or when he b 
quatrj^d or whf/t prohibited from so doing by the provisions 
^ of sub^edan {3) of the last preceding 

section, he shall be liable in respect of each day on which he 
so sits or votes, to a penalty of five hundred rupees to be 


recovered as a debt due to the Union* 

35* (i) Subject to the provisions of this constitution and to 
^ Standing orders regulating the 

procedure of the Union Parliament, there 
shall be freedom of speech in the Union Parliament, and 
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no nncniber of the Urjoq Patliitniciit shall be liable to any 
proceedings in any court in respect of anything said or any 
vote given by him m the Union Parhament or any com-* 
mittce thereof, and no person shall be so liable in respect 
of the publication by or under the authority of either House 
of the Union Parliament of any report* paper* votes or 
proceedings. 

(2) In otlier respects, the privileges of members of the 
Houses shall be such as may from time to time be defined by 
Act of the Union Parhament and, until so defined, shali 
such as were immediately before the commencement of this 
constilntion enjoyed by members of the Indian Lcgislaiurc« 

{3) The provisions of sub-sections (t) and (2) of this 
section shall apply in relation to persons who by virtue of this 
constitution have the right to speak in, and oihenviso take 
part in the proceedings of, a House as they apply in relation 
to members of the Union Parliamcot 
36* Members of either House shall be entitled to receive such 

Salaries arjd ai Salaries and allowances as may from time 
hwances of mem- tO time be determined by .'Vet of the Union 
Parliament and* until provision in that res¬ 
pect is so made* allowances at such rates and upon such 
conditions as wTre* immediately before the date of the com¬ 
mencement of this constitution* applicable in the case of mem¬ 
bers of tlie Legislative Assembly of the Indian Legislature. 

LEGISL^ATIVE PROCEDURE 

37. (1) Subject to the special provisions of this Part 
^ _ of this constitution with respect to finan* 

Sniroducilon and eiai Bills* a BtU may originate m eithc 
paxiingo/BIlb 

(2) Subject to tlic provisiom of the next succeeding 
section, a Bill shall not be deemed to have ^en passed 
by the Houses of the Union Parliament unless it has been 
agreed to by both Houses, cither without amendment 
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or with such atncndmenls only as are agreed to by both 
Houses. 

(3) A BiJl pending in the Union Parliament shall not 
lapse by reason of the prorogation of the Houses. 

(4) A Bill pending in the Senate which has not been 
p^cd by the House of Representatives shall not lapse on a 
dissolution of the House of Representatives. 

(5) A Bill which is pending in the House of Representa¬ 
tive or which, having been passed by the House of Represen- 
tatives, is pending in the Senate shall, subject to the provisions 
of the next Succeeding section, lapse on a dissolution of the 
House. 


Joim ^ttings of 
i>oih ffotuei iti PTf- 
fain 


38^ (i) If lifter A UilJ has been passed by one House and 
iransmittcd to the other House— 

{«J the Bill is rejected by the other 
House ; or 

(b) the Housci have finally disagreed as to the amend¬ 
ments to be made in the Bill ; or 
{c) more than six months elapse from the date of the 
reception of the Bill by the other House without 
the Bill being presented to the President for his 
assent; 

the President may, unless the Bill has lapsed by reason of a 
dissolution of the House of Representatives, notify to the 
Houses, by message if they are sitting or by public notification 
if they are not sitting, his intention to summon them to meet 
in a joint sitting for the purpose of deliberating and votine on 
the Bill: 

Provided that, if it appears to the President that the Bill 


relat« to finance or to any matter which affects the discharge 
of his functions in so far as he is by or under this constitution 
required to act in his discretion, he may so notify the Houses, 
notwithstanding that there has been no rejection of or final 
disagreement as to the Bill and notwithstanding that the said 
period of she months has not elapsed, if he is satisfied that 
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thcr<i is no reasonable prospect of the BiU being presented to 
him for hia assent without undue delay* 

In reckoning any such period of six months as is referred to 
in this sub-seetjon* no account shall l>e taken of any time 
during which the Union Parliament is prorogued or during 
which both Houses are adjourned for more than four days. 

(2) Where the President has notified his intention of 
summoning the Houses to meet in a joint sitting, neither 
House shall proceed further with the Bill, but the President 
may at any time in the next session after the expiration of six 
months from the date of his notific^^don summon the Houses, 
to meet in a joint sitting for the purpose specified in his noti¬ 
fication and, if he does sOj the Houses shall meet accordingly : 

Provided that, if it appears to the President that the Bill is 
such a Bill as is mentioned in the proriso to sub^scction (i) of 
this sccdoUj he may summon the Houses to meet in a joint 
sitting for the purpose aforesaid at any datCp whether in the 
same session or in the next session. 

(3) functions of the President under the provisos to 
the two last preceding &ul>scctions shall be exercised by liim in 
bis discretion. 

(4) If at the joint sitting of the two Houses the Bill, with 
such amendments^ if any, as arc agreed to in joint sittirig, is 
passed by a majority of the total number of members of both 
Houses present and voting, it shall be deemed for the purposes 
of this constitution to have been passed by both Houses: 

Provided that at a joint sUtirig— 

(a) if the Bill, having been passed by one House, has 
not been passed by the other House with amendments 
and returned to the House in w^hich it originated, no 
amendment shall be proposed to the Bill other than 
such amendments (if any) as arc made necessary 
by the delay in the passage of the Bill; 

( 5 J if the Bill has been $0 passed and returned, only such 
amendments as aforesaid shall be proposed to the 
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Bill and such other amendirtents as arc relevant to 
the matters with respect to which the Houses have 
not agreed; 

and the decision of the person presiding as to the amendments- 
which are admissible under this snb-scetjon shall be final. 

(s) A joint sitdng may be held under this secdon and a 
Bill passed there at j notwithstanding that a dissolution of the 
House of Representatives has intervened since the President 
nodhed his intention to summon the Houses to meet therein. 

39. When a Bill has been passed by the Houses, It shall bo 

presented to the President, and the President 
Asstni fo Bilh 5^-^^ ijj discredon declare either that he 

assents to the Bill, or that he withholds assent thcrefromi 
Provided that the President may in his discredon return the 
Bill to the Houses with a request that they will reconsider the 
Bill or any specified provisions thereof and, in pardcular, will 
consider the desirability of introducing any such amendments 
as he may recommend in his request, and the Houses shall 
reconsider the Bill accordingly. 

PROCEDURE IN FIN.ANCIAL MATTERS 

40. (i) The President shall in respect of every fmantial year 
Amual fifiardal cause to be laid before both Houses of the 

Union Parliament a statement of the esti¬ 
mated receipts and expcndiinrc of the Union for that year^ 
in this part of this constitution referred to as the annual 
linancial statement ”, 

(2) The estimates of expend Itn re embodied in the annual 
financial statement shall shOT^ separately— 

(if) the sums required to meet expenditure described by 
this comtitution as expenditure charged upon the revenues 
of the Union; and 

(i) the sums required to meet other expenditure pro¬ 
posed to be made from the revenues of the Unjon, and 
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shall distinguish expenditure on revenue account from other 
expenditure, and indicate the sums, if any, which are in¬ 
cluded solely because the President has directed their 
inclusion as being necessary for the due discharge of any 
of his special responsibilities. 

(3) The following expenditure shall be expenditure 
charged on the revenues of the Union: 

(fl) the salary and allowances of the President and other 

expenditure relating to his office | 

(i) debt charges for which the Union is liable, including 
interest, sinking fund charges and redemption charges, and 
other expenditure relating to the raising of loans and the 
service and redemption of debt i 

(c) the salaries, allowances and pensions payable to or 
in respect of judges of the Supreme Court; 

(i) expenditure for the purpose of the discharge by the 
Preudent of his functions in so far as he is by or under this 
constitution required in the exerebe thereof to act in his 
discretion; 

(r) any sums required to satisfy any Judgment, decree 
or award of any court or arbitral tribunal; and 

(/) any other expenditure declared by this constitution 
or any Act of Parliament to be so charged. 

(^) Any question whether any proposed expenditure 
falb within a class of expenditure charged on the revenues of 
the Union shall be decided by the President in his discretion. 
41. (i) So much of the estimates of expenditure as relates to 
expenditure charged upon the revenues of 
rey>eei the Union shall not be submitted to the vote 

foeiiimsiN of ihc U nion Parliament, bu t nothi ng in this 

sub-section shall be construed as preventing the discussion in 
either House of the Union Parliament of any of those 

estimates, , 

(2) So much of the said mtimates as relates to other 

expenditure shall be submitted in the form of demands for 
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grants to the House of Repa-$eiitauves and thereafter to the 
Senate, and either House shall have power to assent, or to 
refuse to assent, to any demand, or to assent to any demand 
subject to a reduction of the amount specified thereiri : 

Provided that, where the House of Representatives has 
refused to assent lo any demand, that demand shall not be 
submitted to the Senate, unless the President so directs and, 
where the House of Representatives has assented to a demand 
subject to a reduction of die amount specified therein, a 
demand for the reduced amount only shall be submitted to 
the Senate, unless the President otherwise directs; and where^ 
in cither of the said cases, such a direc tion is given, the demand 
submitted to the Senate shall be for such amount, not being a 
greater amount than that originally demanded, as may be 
specified in the direction. 

(3) If the Houses differ with respect to any demand, 
the President shall summon the two Houses to meet in a joint 
sitting for the purpose of deliberating and voting on the 
demand as to which they disagree, and the decision of the 
ma|ority of the members of both Houses present and voting 
shall be deemed to be the decision of the two Houses- 

(4) No demand for a grant shall be made except on the 
recommendation of the President. 

4a, (i) The President shall authenticate by his signature a 

sctiedulc spcdryitig— 

sefuduh of mtho- (fl) the grants made by the Houses under 

preceding section; 

(h) the several sums required to meet the expenditure 
charged on the revenues of the Union, but not exceeding, in 
the case of any suni, the sum shown in the statement pre¬ 
viously laid before the Union Parliament: 

Pro\dded that, if the Houses have not assented to any 
demand for a grant or have assented subject to a reduedon of 
the amount specified therein, the President may, if in his 
opinion the refusal or reduction would affect the due discharge 
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of any of his special responsibilides;, include in the schedule 
such additional amountj if not exceeding the amount of 
the rejected demand or the reduedon, as the case may as 
appears to him nece^ry in order to enable him to discharge 
that responsibility. 

{^) The schedule so authenticated shall be laid before 
both Houses^ but shall not be open to discussion or vote therein. 

(3) Subject to the pro^ddons of the next succeeding 
section, no expenditure from the revenues of the Union shall 
be deemed to be duly aulliortscd unless it is specified in the 
schedule so authenticated. 

43p If in respect of any financial year further expenditure 

SuppUm,:ntary rwwues of the Union becomes 

a/ necessaiy' over and above the expenditure 
iKttdiiurt theretofore amhoiised lor that ycar^ the 

President shall cause to be laid before both Houses of the 
Union Parliament a supplementary statement showing the 
estimated amount of that expenditure^ and the provisions of 
the preceding sections shall have effect in relation to that state¬ 
ment and that expenditure as they have effect m relation to 
the annual financial statement and the expenditure mentioned 
therein, 

44. {i) A Bill or amendment mating provision— 

Special p^risictts (^) for ttnposing or increasing any tax; or 
oj tofiitundiii BHIs relating the borrowin^^of money 

or the giving of any guarantee by die Union Government^ 
or for amending the latv vdth respect to any financial obli- 
gations undertaken or to be undertaken by the Union 
Government; or 

(i) for declaring any expenditure to be expenditure 
charged on the rerv^enues of the Union, or for increasing 
the amount of any such expenditure; 
shall not be intrenduced or moved except on the recommenda¬ 
tion of the Presidentj and a Bill making such provision shall 
not be introduced in the Senate* 
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(3) A Bill or amendment shall not be deemed to make 
provision for any of the purposes aforesaid by reason only that 
h provides for the imposition of fines or other pecuniary 
penalties, or for the demand or payment of fees for licences or 
fees for services rendered. 

{3) A Bill ’^vhichj if enacted and brought into ope ration, 
would involve expenditure from the revenues of the Union 
shall not be passed by cither House unless the President has 
recommended to that House the consideration of the Bill, 

GENERAL PROCEDURE 

45, (1) Each House of the Union Parliament may make 

rules Ibr regulating, subject to the provisions 
^ constitution, thdr procedure and the 
conduct of their business. 

(^) The President, after consultation with the Ghair- 
man of the Senate and the Speaker of the House of Represen¬ 
tatives, may make rules as to the procedure with respect to 
joint sitdngs of, and communications between, the two Houses, 
(3) Until rules arc made under rhis section, the rules of 
procedure and standing orders in force immediately before the 
commencement of this constitution with respect to the Indian 
legislature shall have effect m relation to the Union Parlia¬ 
ment subject to such modiheadons and adaptations as may 
be made therein by the President, 

{4) At a joint sitting of tlie two Houses the Chairman 
of the Senate, or in his absence such person as may be deter¬ 
mined by rules of procedure made under this section, shall 
preside, 

46. In the Union Parliament, business shall be transacted m 

Hindustani (Hindi or Urdu) or English, pro- 
Chairman or Speaker, as 
the case may be, may permit any member 
who cannot adequately express tumsdf in cither language to 
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addr<!ss the House in his motlier-iongue. The Chairman or the 
Speaker^ as the case may bt^ shalJ make arrangemeats for 
giving the House, whene\'er he thinks fit, a summary' of the 
speech in a language other than that used by the member 
and such summary shall be included in the record of the 
proceedings of the House. 

47. No discussion shaJI take place in the Union Parliament 

Rvjtriciiora on respect to the conduct of any judge of 

^isciosson lit Foflio- the Supreme Court or a High Court in the 
discharge of his duties, cjccept upon a motion 
for presentiiig an address to the President praying for the 
removal of the judge as hereinafter provided. 

In this section the reference to a High Court shall be con¬ 
strued as Including a reference to any court in an Indian 
State which is included in schedule 1 sind which is a High 
Court for the purposes of Part— of this constitution^ 

48. (i) The validity of any proceedings in the Union 

^ ^ Parliament shall not be called in question 

tMtirTs m?i to i/i~ ^ 

on the ground of any alleged irregularity 

OfPoFmm^nt r J 

01 proccdurc- 

( 2) No officer or other member of the Union Parliament 
in whom powers arc vested by or under this constitution for 
regulating procedure or the conduct of business, or for main¬ 
taining order in. the Union Parliament shall be subject to the 
jurisdiction of any court in respect of the exercise by liim of 
those powers- 

GHAFTER iV 


LEGISLATIVE POWERS OF THE PRESIDENT 


49- (i ) If at any titnc when die Union Parliament is not in 
session the President is satisfied that circum- 

Po'i%€ra/Pyesidfnt - t- l j - j' 

to promtiyatE oidi- Stances exist which render it necessary for 

mms rnxsr immediate action, he may pro- 

of Porliamfnt + . 

mulgatc such ordinances as the ctreurnsEances 
appear to him to require. 
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(2) An ordinance promulgated under this section shaU 
have the same force and effect as an Act of the Union Parlia¬ 
ment assented to by the President, but every such ordinance— 

(fl) shall be laid before the Union Parliament and shall 
cease to operate at the expiration of six weeks from 
the reassembly of the Union Parliament, or, if before 
the expiration of that period resolutions disapprov¬ 
ing it are passed by both Houses^ upon the passing 
of the second of those nsoludons; and 
{&) may be \vithdra\m at any time by the President* 

(3) If and so far as an ordinance under this section 
makes any pro^dsion which the Union Parliament would tint 
under this constitution be competent to enact, it shall be 
void. 

The ordinance-making power has been the subject of 
great criticism under the present consdtution. It must, however^ 
be pointed out that drcuimtances may exist wherethc inunediate 
promulgation of a law is absolutely necessary and there is no 
lime in which to sununon the Union Parliament I recall 
that Lord Reading found it necessary to make an ordinance 
abolishing the cotton excise duty, w^hen such action was im¬ 
mediately and Iniperadv^ely required in the interests of the 
country. The President vrho is elected b>^ the two Houses of 
Parliament and who has normally to act on the advice of 
minisiers responsible to Parliament is not at all likely to abuse 
any ordinanLce-makitig power with which he may be investecL 
Hence the proposed provision,] 

CHAFFER V 

THE UNION JUDICATURE 

50, (i) There shall be a Supreme Court in the Union 
Es,^fUhmrn,^ consiiting of a Chief Justice and such 
1 of tiumbcT of other judges ttot being less dian 

Stfpnrme Ct}iirt ^ Union Parliament may deem 

necessary. 
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(2) Every j udge of the Supreme Court shall be appointed 
by the ^resident by warrant under his hand and seal (with the 
approval of not less than two-thirds of the members of the 
Council of Slate) and shall hold office until he attains the age 
of sixty-five years : 

Provided that— 

(0) a judge may by resignation under his hand addressed 
to the President resign his office; 

(i) a Judge may be removed from his office by the 
President by Order under his hand and seal on an 
address from both Houses of the Union Parliament 
praying for his removai on the ground of mis¬ 
behaviour or incapacity, 

{Nott: The ad hoc Committee on the Supreme Court has 
observed that h will not be expedient to leave the power of 
appointing judges of the Supreme Court to ihe unfettcord 
dberction of the Pncsidcriit of the Union. They have suggested 
two altemadveSj both of which invoi^'e the setting up of a 
special panel of 11 members. According to one alicmativet the 
PresidcTttj in consuliatioii with the Chief Justicej is to nominate 
a person for appointment as piusiie judge and the nominadon 
has to be ooniii^ed by at least seve;n members of the panel. 
According to the other alternative, the panel should recommend 
three [iame:s, out of which the President^ in consultation with 
the Chief Justice, is to select one for the appointment. The 
above draft adopts substandally the first akemadvei utilisitig 
at the Same time the Council of State for this purpose. It will 
be noticed that the Council of State includes the Chief Justice 
among its members and its composition is such as to secure 
fiecdom from party bias. It shouldp therefore, be a satisfactory 
substitute for the panel recommended by the ad he Committee.] 

(4) A person shall not be qualified for appointment as 
a judge of the Supreme Court unless he— 

(a) has been for at least five years a judge of a High 
Court; or 

(^) is a banister of England or Northern Ireland of at 
least ten years’^ standing or a member of the Faculty 
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of Advocates in Scotland of at least ten years’ 
standing; or 

has been for at least ten years a pleader of a High 
Court or of tvviX* or more of such courts in 
succesuon. 

Explanalictt I: In this sub-section “ High Court ” means a 
High Court which exercises or which, before the commence¬ 
ment of this cxinstitution, exercised jurisdiction in any territory 
included in schedule 1- 

Expianatton Jl: In computing for the purposes of this sub¬ 
section the standing of a barrister or a member of the Faculty 
of Advocates, or the period during which a person has been a 
pleader, any period during which a person has held judicial 
office after he becatne a barrister, a member of the Faculty of 
Advocates or a pleader, as the case may be, shall be included. 

(5) Every person appointed to be a judge of the Supreme 
Court shall, before he enters upon his office, Tuialce and sub¬ 
scribe before the President or some perwn appointed by him 
an oath according to the fonn set out in that behalf in the 
schedule— to this constitution. 

51. The judges of the Supreme Court shall be entitled to 
Salariet, etc., of such salaries and allowances, including 

allowances for expenses in respect of equip¬ 
ment and travelling, upon appointment, and to such rights 
in respect of leave and pensions, as may from time to time 
be fixed by or under the Union law and until they are so fixed, 
to such salaries, etc. as may be fixed by the President: 

Provided that neither the salary of a judge nor his rights in 
respect of leave of absence or pension shall be varied to bis 
disadvantage after his appointmenL 

52. If the office of Chief Justice of the Supreme Court 
Temporary Ap- becomes vacant, or if the Chief Justice is, by 

of Oiling tcason of absence or for any Ddir:r reason^ 
Chief Justice unable to perform the duller of his office, 

those duties shall, uridl some person appointed by the 


DR.Vrr CLAUSES 


131 


President to the vacant oflSce has entered on the dudes 
thereof^ or until the Chief jusdec has Fcstiitied his dudes, as the 
Ciise may be, be performed by such one of the other judges of 
the court as the President may appoint for the purpose. 

53. (t) If at any dme there should not be a quorum of the 
of Supreme Court available to hold 

^nfhocjatfyes continue any session of the COurt^ owing 

to a vacancy or vacancies, or to the absence 
through illness or on leave ot in the discharge of other duties 
^igned by statute or otherwise, or 10 the disqualificatiott of a 
judge or judges, or if by reason of any temporary increase 
in the business of the court, the strength of the court requires 
to be increased, the Chief Justice or, in his absence, the senior 
puisne judge, may in wTiting request the attendance at the 
sittings of the court, as an hoc judges for such period as may 
be necessary, of a judge of a High Court, to be designated in 
Writing by the Chief Jusiice or in his absence by any acting 
Ciiief Justice or the senior puisne judge of such High Conn 
upon such request being made to him in writing, 

(a) It shall be the duty of the judge whose attendance 
has been so requested or who has been so designated, in 
priority to the other duties of his office, to attend the sittings of 
the Supreme Court at the time and for the period for which 
his attendance shall be required, and tvhile so attending he 
shall possess the powers and privileges and shall discharge the 
duties of a puisne judge of the Supreme Court. 

" This prorision has been bonrow^ed from section 30 of 
the Canadian Supreme Court AcL The w-ords “ or if by reason 
of any temporary^ increase in the business of the court, the 
strength of the court requires to be increased ” do not occiu" 
m the Canadian Act and have been ;uided for obvious reasons.] 

54* The Supreme Court shall be a court of record and shall 
Stoi af Saprtm^ sit in Delhi and at such other place or places, 
if any^ as the Cliicf Justice may^ w'ith the 
approval of the Preadent, from rime to dme appoint. 
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55. Subject to tbe provisiom of thts constitution^ the 
Origin^ jMrtjtfo Supreme Court shall, to the exclusion of any 


tim tht Supreme 
Couri 


Other court, have an original jurisdietjon in 
any dispute between any two or more of the 
following partltSj that is to say, the Union and any of the 
unites if in so far as the dispute involves any qiifstion 
(whether of law' or fact) on which the existence or extent of a 
legal right depends: 

Provided that the said jurisdiction shall not extend to a 
dispute to which an Indian State unit is a patty, if the dispute 
arises out of any provision of a treaty agreement, engagement, 
sanad, or other similar instrument, w'hich was entered into or 
executed before the commencement of this constitution, or 
which expressly provides that the said jurisdietton shall not 
extend to such a dispute. 

56. (1) An appeal shall lie to the Supreme Court from any 
judgment, decree or final order of a High 
Court of a province if the High Court 
certifies that the case involves a substantial 
question of law' as to the interpretation of 
this constitution and it shall be the dutv^ 

of eveiy such High Court to consider in every case whether 
or not any such question is involved and of its own morion to 
give or to withhold a certificate accordingly^ 

(2) Where such a certificate is given, any party in the case 
may appeal to the Supreme Court on the ground that any such 
question as aforesaid has been wrongly decided and, with the 
leave of the Supreme Court, on any other ground as w^eJl. 

57. Subject to such rules as the Supreme Court may make in 

Appffht^ Misdic^ behalf, an appeal sh all lie to the Supreme 

iim Sfiprfmff Court from a judgment, decree or final order 
Court in r ti' u ^ ■ t_ 

High Courts m pro- a Mign Lourt in a province without any 

vincts m oi>ur cases certificate as aforesaid, provided ihat — 

(a) the amount or value of the subject matter of the 

dispute in the court of fiT^t instance and suU in- 


Appellate Jurist 
diction of Supreme 
Court in opp^ais 
from Wgis Courts in 
provinces in certaut 
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dispute on appeal was and is not less than tw'cnty 
thousand rupees or the judgment^ decree or final 
order involves directly or indirectly some claim or 
quesdon respecting property of the like amount or 
value ajfid provided further chat w'here the judg¬ 
ment, decree, or final order appealed from affirms 
die decision of the court immediately below and 
the appeal involves some substantial question of 
law; or 

(t) the Supreme Court gives special leave to appeal, 

58. (1) An appeal shall fie to tlie Supreme Court from any 

judgment, decree or final order of a High 

C<>urt in an Indian State included in 

schedule 1 if the case involves a substantial 
Jndhn States , « * , . 4 ,- 

question of law as to the interpretation of 

this oomtitution or of any law of the Union Parliainent, or of 

the legislature of any unit other than the State concerned. 

(a) An appeal under this section shall be by w^ay of 
special ease to be stated for the opinion of the Supreme Court 
by the High Court, and the Supreme Court may require a 
case to be so stated and may reium any case so stated in 
order that further facts may be stated therein^ 

59- (1) The Supreme Court shall have such further juris- 
- , ^ diction and powers with respect to any of the 

Enlarjffmenf af . V ^ 1 * 1 * u 

the jwiidiction af matters in the Union legislative hst as the 
th^ Si^me Cauri Parliament may by Act confer, 

(2) The Supreme Court shall have such further juris-* 
diction and powers witli respect to any matter as the Union 
and any unit may by special agreement confer. 

60. Without prejudice to the powers that may be vested in 
Power of Supreme behalf in other courts, the Supreme 

CflHff to hjue cer^ CouH shall have power to issue directioiis 
^atrt nntj nature of the writs of kabetis ^pui^ 

mamiamus^ prohibition, que wturant^ and cenwrari appropriate 
to any of the rights guaranteed in Part III of the constitution^ 
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6 i* (i) AU authorities, ciwl and judicial. In the territories 

EtifQTetmtm ef ^iibjcct to the jurisdiction of the Union shall 

“■ *" ^ o>“"- 

tmdofdmiu to rf/s* (a) The Supreme Court shall, as respects the 
ea*erj> etc, territories, have power to make any order 

for the purpose of securing the attendance of any person, the 
discovery or production of any documents, or the investigation 
or punishment of any contempt of court, which any High 
Court has power to make as respects the territory within its 
jurisdiction, and any such orders and any orders of the 
Supreme Court as to the costs of and incidental to any pro 
cecdings therein, shall be enlbnccable by all courts and 
authorities in every part of the territories subject to the Juris¬ 
diction of the Union, as if they were orders duly made by the 
highest court exercising civil or criminal jurisdiction, as the 
case may be, in that part, 

62 , Where in any case the Supreme Court requires a special 
case to be stated or restated by, or remit a 

L^tMfs of . j - ^ l . 

Imiiaii Smrci case to> or oTutt a slay of e^cecution in a case 
froiri;, a High Court in an Indian State in¬ 
cluded in Schedule Ip or require the aid of the civil or Judicial 
authorities in such SlatCp the Supreme Court shall cause 
letters of rcqu^i in that behalf to be sent to the Ruler of the 
SutCp and the Ruler shall cause such communication to be 


made to the highest court or to any judicial or civil authority 
as the circumstances may require. 

63. The law declared by the Supreme Court shall, so far as- 
Law dedatfd fy applicahlc, be recognised as binding on, and 

Supreme Court iob^ shall be followed by, all courts w'ithi tithe tetri- 

btfidfn^ oil a/l j ^ .. r, . ,, . 

tones subject to the junsdictioo of the Umon, 

64. (t) If at any time it appears to the President that a 

Potvfr of President ^ ^ has arisen, or is likely to arise* 

to eomidt Supreme which is of such a nature and such oublic 
CwvJ . ... . 

importance that it is expedient to obtain 

the opinion of the Supreme Court upon it, he may in his 
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discretion refer the question to that court for consideration* 
a.nd the court may* after such hearing as they think ht* report 
to the President thereon, 

(a) No report shall be made under this section save in 
accordance with an opinion delivered in open court with the 
concurrence of a majority of the Judges present at the hearing 
of the ease* but nothing in this suh-section shall be deemed to 
prevent a judge who does not concur from delivering a 
dissenting opinion. 

65* (i) The Supreme Court may from rime to timCj with 
of caarf, the approval of the President in his discretion, 

make rules of court for regulating generally 
the practice and procedure of the court* including rules as to 
the persons practising before the court* as to the time within 
which appeaU to the court are to be entered* as to the costs of 
and incidental to any proceedings in the court* and as to the 
fees to be charged in respect of proceedings therein, and in 
particular may make rules providing for the summaty^ deter¬ 
mination of any appeal which appears to the court to be 
frivolous or ve^tatious or brought for the purpose of delay. 

(s) Rules made under this section may fin the minimum 
number of judges who are to sit for any purpose* so that no 
case shall be decided by less than three judges: 

Provided that all references under section 57 shah be heard 
by the full court* 

{3) Subject to the provisions of any rules of court* the 
Chief Justice shaU determine what judges are to constitute any 
division of the court and what judges are to sit for any 
purpose. 

(4) No judgment shall be delivered by the Supreme 
Court save in open court and with the concurrence of a 
majority of the judges present at the hearing of the case* 
but nothing in ihis sub-section shall be deemed to prevent 
a judge who does not concur from delivering a dissenting 
judgment. 
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66. The Union ParJiantent may maJ^c pnovi-sioos by .Act for 

oonfening upon the Supreme Court sup- 
i>/^jw pJemcnm! powers, not inconsistent with any 

of the provisions of this constitution, as may 
appear to be mxessary or desirable for the purpose of enabU ng 
the court more effiectivcly to exercise the juiisdiction conferred 
upon it by or under this constitution. 

67, The administrative expenses of the Supreme Court, 

includi ng all salaries, allowances and pensions 
St^rmTcoi/ri payable to, or m respect of, the officers and 
Serviants of the court, shalJ be chained upon 
the revenues of the Union, and any fees or otlicr moneys 
taken by the court shall form part of those revenues. 

68- References in any proviaon of this part of this consli- 

C^wructien of ^ High Court In, or exercising 

re/mnt^j t& jurisdiction in, an Indian State included in 
^ schedule 1 shall be construed as references 

to any court which the President may, 
after communication with the Ruler of the State, declare to 
be a High Court for the purposes of that provision. 

CH,\PTER VI 

AUDITOR-GENERAL OF THE UNION 
(Clauses to be drafted^] 

CHAPTER VII 

PUBLIC SERVICE COMMISSION 
[Qaitses to be drafted.] 

CHAPTER. VI n 

UNION ILAILVVAY AUTHORITY 

[Clauses to ht" drafted, If it is decided that provision should 
be made for a Union Rtulway Authority, on the lines of the 
federal Railway Authority as in the Government of India 
of 1935,] 
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CHAPTER IX 

UNION DEFENCE COUNCIL 

[Clause to be draftcdj if ii is derided to set tip a Uaiom 
Defence Council-] 

CHAPTER X 

UNION ECONOMIC COUNCIL 

[Clnmes to be drafted, if it is decided to set up a Union 
Economic CounciLj 

CHAPTER XI 

FRANCHISE FOR THE UNION PARLIAMENT 

ITie Union Parliament may from time to time make provi- 
■sion with respect to all or any of the following matters, that Is 
€o say, 

(ii) the deli nutation of territorial constituencies; 

(i) the quatificatlons for the franchise and the prepa¬ 
ration of electoral rolls; 

(r) the qualifications for being elected as a member of 
either House; 

(^) the filling of casual vacancies in either House; 

{^) the conduct of elections under thU constitution and 
the methods of voting thereat; 

(/) the expenses of candidates at such elections; 

{g) corrupt practices and other offences at or in con¬ 
nection with such elections; 

(A) the decision of doubts and disputes arising out of or 
in connection with such elections ; 

(i) matters ancillary to any ^ch matter as aforesaid i 
Provided that tlic superintendence, direction and control of 
elections,, including the appointment of election tribunals, shall 
be vested in the President acting in his discretion. 
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INote: The effect of VBting these po^^ers in the President 
acting in his discretjon wiU be to make available to him the 
advice of the Cbnncll of Slate.] 

PART V 

INTERNATIONAL RELATIONS 

I, The Union affirms its adherence to the Charter of the 
United Nations and to the purposes and principles enunciated 
therein. 

[See note under Part V, clause 1 of MeinoranduTn+] 

a. For the purpose of the exerdse of any executive function 
of the Union in or in conneciion with its defence or Its external 
affairs, the Government may* subject to the provisions of the 
Charter of the United Nations;, avail itself of or adopt any 
organ* instrument or method of procedure used or adopted 
for the like purpose by any other State or hy the members of 
any group or organisadon of nations with which the Union 
is or becomes associated for the purpose of intemadonal co¬ 
operation in matters of common concern. 

3. (i) Every intemadonal agreement to which the Union 
becomes a party shall be laid before the House of Represen¬ 
tatives. 

(2} The Union shall not be bound by any international 
agreement involving a charge upon the revenues of the Union 
unless the terms of the agreement shall have been approved 
by the House of Representadves. 

Explunation * This section shall not apply to inter-govern- 
mental agreements of a technical or administrative character. 

4^ No intemadonal agreement shall be part of the municipal 
law of the Union* save as may be detenruned by the Parlia¬ 
ment of the Union. 

[JioU: These clauses correspond to art. 29 of the Conidtudon 
of Ireland^ 
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5 . The Union shall honour all legitimate obligations arising 
out of any treaties or agreements which immediately before 
the commencement of this constitution were in force between 
His Majesty or the Government of India or any other compe¬ 
tent authority and the head or the government of any other 
State, provided that such other State honours any reciprocal 
obligations towards the Union. 

[See note under Part V, clause 5 of Mexnorartdum.j 

PART VI 

DISTRIBUTION OF LEGISLATIVE POWERS 
BETWEEN UNION AND UNITS 

[Clauses to be drafted.] 


PART VII 

ADMINISTRATIVE RELATIONS BETWEEN UNION 

AND UNITS AND BETWEEN UNITS INTER SE 

[Clauses to be drafted.] 

part vui 

AMENDMENT OF THE CONSTITUTION 

An amendment to the constitution may be initiated in 
either House of the Union Parliament and when the proposed 
amendment is passed in each House by a majority of not less 
than two-thirds of the total number of membcis of that House 
and is ratified by the legislatures of not less than two-thirds 
of the units of the Union, excluding the Chief Commissioners* 
provinces, it shall be presented to the President for his assent; 
and upon such assent being given, the amendment shall come 
into operation. 
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Explanation 1 : For the purposes of this scctioiti only the 
legislatures of the units specified in schedule— shall be 
recognised, 

^ptanaiion II: The Union Farliament may, from ume to 
dme, make such addidons or alteradons in the aforesaid 
schedule— it thinks fit and such additions or alteradofis 
jshall have effect as if enacted in this consdtudon. 

The esplanadons are neecssaryj because some of 
the unlts^ particularly where they consist of groups of Indian 
States^ may not possess proper legislatures. If caie is taken 
not to admit a uitit to the Union unless it possesses a proper 
legislature, the cxplanadons may not be necessary.] 

PART IX 

TRANSITIONAL PROVISIONS 


|Sce Pan IX of Memorandurn,] 


7 


A MODEL PROVINCIAL CONSTITUTION 

{At its sitting Md Afiril 30, 1947^ ifu C^Tuhtuent Assem- 
<>f iTiJia s£i up /wo eammiiUsSi ene fa report on mai^ 
prindplfj of the Unim c^nstitviion Chapter 6) and the other 
on the principles of a model prooiniial cons^tution. Of the 25 
members (f the Pmotneud Constitution Committee^ seven sent 
replies^ The falhwing is an independent memOTandum prepared 
by Sri M. Ruu and submitted by him fof the consideration 
the committee^] 

PART I 

GOVERNORS’ PROVINCES 

CHAPTER 1 

THE PROVINCIAL EXECUTIVE 

1. For each province there shall be a Governor elected 
Uovtrnor provincial legislature by secret vote 

according to the system of proportional 
representation by the single transferable vote. 

[Jioie: In a unitary constitution and even in a federal con¬ 
stitution approximating to the unitary type like that of Canada^ 
provincial Governors may be appointed by the Central Govern* 
ment. Under the Cabinet j^fiss]on’'s plan of May I&j 1946 , the 
Union Government will not have this power and some other 
method of selecting Governors has to be adopted^ We can 
ei ther have direct election by the people of the province or some 
system of indirect election. As the Governors arc intended for 
the most part to be responsible heads acting on the advice of 
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minisicrs^ it is perhaps unnecessary to ha\'C direct election with 
all its complications. As at the Centre, we may have election by 
the l^latnre. This is what has been proposed in the above 
provision.] 

2. (i) The Governor shall hold office for a term of five 

years, except in the event of death, resignation or removal. 

(2) The Governor may be removed from office for 
misbehaviour or infimu^ of mind or body by a resolution of 
the provincial legislature supported by not less than two- 
thirds of the total membership of the legislature. 

(j) The Governor shall be eligible for re-elcetion once, 
but only once. 

I have not suggested any provuion in this memo¬ 
randum as to how casual vacancies in the office of Covemor 
are to be filled. The majdtity of the reph^ Irom the members of 
the committee propose that there should be a Deput>' Governor, 
elected in the same manner as the Governor, who would 
take his pUec in the event of a casual vacancy . The proposal 
requires careful consideration. With a parliamentary type of 
executive, there is hardly room for a Deputy Governor in the 
sense that he can hardly be given any regular functions. Where 
the legislature is bicameral, he might perhaps be made fx-Gpew 
Chairman of the Upper Ghamber in tlic same way as the 
Vice-President of the U.S.A* is the Chairman of the Senate. 
But most of the replies arc against the creation of an Upper 
Chamber. The result will be that we shalJ have a Deputy 
Governor with no normal fimedons. There are obvious risks 
in the creation of such an office^ 1 have accordingly, for the 
present, omitted any provision for a Deputy Governor. 

The Commission device which has been adopted for casual 
vacancies at the Centre would hardly be appropriate in a 
province, because most of the provincial legislatures will be 
unicameral. A possible solution would be to utilise the Council 
^f States if this is acceptable, the provision would run thus: 

' * 7^ C^undl Suits fru^ by 3 nmjoriij iis membsrs make 
jurA provision as th^ think pt for ths of Hu functims of 

the Goufmar in Hu event of any easual or other unforeseen 

soatingeneyf} 
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3. The executive authority of the province shall be exercised 

by the Governor either directly or through 
author, officers subordinate to him, but this shall 

4iy pjprCfVi^€ I- i_ 

not prevent the Union Parliament or the 
provincial legislature from conferring functions upon subordi¬ 
nate authoritieSj nor shall it be deemed to transfer to the 
Governor any fiincdohs conferred by any coasting Indian law 
on any court, judge or officer or local or other authority. 

4. Subject to the provisions of this constitution and of any 

^ . special agreement, the executive authority 

.jTiif/vy mshofuy of of each province shall extend to the matters 
Jfrtfvina rcspect to which the legislature of the 

pro^i^nce has pow^er to make laws. 

[Mte: The reference to special agreements in this provision 
requires a word of explanation. It is possible that in the future 
there may be Indian States or groups of Indian States desiring 
to have a common adminJstiratiDn vrith a neighbouring pro¬ 
vince in certain specified matters of ccmunoix interest. In such 
eases I the Rulers concemed may, by a special agreement^ cede 
the necessary jurisdiction to the province. Needless to say, this 
will not interfere with the accession of the State or States con¬ 
cerned to the linionp because the accession to the Union will 
be In respect of Union subjects, whereas the cession of Jurisdic¬ 
tion contemplated here is in respect of provincial subjects.] 

5. There shall be a Council of Ministers to aid and advbc 

the Governor in the exercise of his furictioTis 
CouiKit of Mims- cxccpt in SO far as he is^ by or under this 
constitution^ required to exercise his func¬ 
tions or any of them in his discretion. 

[jVoie: For the most part, the Governor will act on advice, 
but there are certain functions which even a responsible head 
has to exercise in his discretion f the choice of the Prime 
Minuter, the dissolntton of the legislature {in certain events) 
and so on. In the present circumstances, similar discretion may 
have to be vested in the Governor in the matter of the protec¬ 
tion of minoritjcs and the maintenance of law and otticr. Of 
’Course, it is possible that if in any of these discredonary 
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the Governor were to act agalnsl the advioe of the 
Ministry* the Mmistry might resign and the Governor might 
not be able to find an alternative Minisby^ In such cases the 
Governor would iiorimlty accept the ads'ice of the Ministry in 
preference to his own judgment, but in an extreme case he 
might dissolve the legislature. If the new legislature endorses 
his view of the situation and reinms a different party^ to power, 
his acdon will have justified itself how^ever, it renims the 
same party to power^ the Governor will then have no option 
except to act in accordance whh the advice of his former 
ministers. The “discretionary^* powra will* in such cas«^ 
have at least the effect of bringing the issue before the 
electorate.] 

6 - If any question arises whether a matter is one for the 
Governors discretion or not, the decision of the Governor in 
his discrcdori shall be finaL 

7^ The question whether any and* if so* w^hat advice was 
tendered by the mLnbters lo the Governor shall not be 
enquired into in any court. 

8. Subject to the provisions of the next succeeding clause^ 
Othtr pwvui0ns the Govemor*s ministers shall be chosen 

as iQ mimsi^rs gjid summoned by him and shaU hold office 

during his pleasure. 

9, (i) The Governor may* if he thjnts fit, leave all his 
ministers to be elected according to the system of propordonal 
representation* by means of the dngle transferable vote* by the 
provincial legislature or* where the legislature is bicameral* 
by the Lower Chamber of the provincial legislature* 

{2) The normal term of office of the ministers so elected 
shall expire with the term of the provinciaj legtdaiure or* 
where the legislature is bicameral, the term of the Lower 
Chamber of the provincial legislature which elected them i 
Provided that they shall continue in office until the eiectioti 
or appointment of their successors. 

(3) Any minister so elected shall not be removable 
from office during hk normal term except by a decision of 
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the provincial Ic^slatiire or, where the legislature is bicameral, 
by a decision of the Lower Chamber of the provincial legisla¬ 
ture supported by not less than two-thirds of the total number of 
members of the legislature or the Chambetj as the case may be, 

(4) Vacancies among the ministers so elec ted arisi ng with¬ 
in the normal term of ofGcc shall be hlled at the next meeting 
of the provincial legislature for the rernaindcr of that term. 

[jVflte.* This provision L> an attempt to inmiduce something 
like the Swiss type of executive in those provinces where this 
type is considered preferable. I'he choice is left to the Governor 
whether he will have this tj'pc or the British type.] 

10, (1) A minister who for any period of six consecutive 

months is not a member of the provincial legislature shall 
at the expi radon of that period cease to be a minister. 

(®) The salaries of ministers shall be such as the 
provincial legislature may from time to time by Act deter¬ 
mine and, until the provincial legislature so determine, sliall 
be determined by the Governor: 

Provided that the salary' of a minister shall not be varied 
during his term of olHce. 

Ji. The functions of the Governor ivith respect to the 
choosing and summoning and the dismissal of mlnistei^ 
(except vvhere he leaves them to be elected by the legislature 
under clause 9) and with respect to the determination of their 
salaries shall be exercised by him in his discretion. 

12. The reladons between the Governor and his mirusters 
(except where he leaves them to be elected fay the leg^lature 
under clause 9) shall, as nearly as possible, be the same as 
those between the King and his ministers in England. 

13, (1) In the exercise of his functions, the Governor 
Spteitd Tfspotm- shall have the following special responsi- 

bititiet Govtrmr bill dcs: that is to say, 

(a) the prevention of any grave menace to the peace 
and tranquilbty of the province or any part 
thereof; and 
to 
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(t) the safeguarding of the legitimate interests of 
minorities. 


Until the advisory committee has proposed a scheme 
for the admimstration of the excluded and partially excluded 
areas, it will not be possible to say whether the Governor 
should be given any special responsibilities in coiinecdon with 
their adinilustration,] 

(2) If and in so far as any special responsibility of the 
Governor is involved, he shall, in the exercise of his funedons, 


act in his discretion. 

14, (i) The Governor shall appoint a person, being a 

Advoeaie-Gentral pCKon qualified tO be a judge of a High 
/or province Court, to be Advocate-General for the 

province to give advice to the provincial government upon 
legal matters, 

(2) The Advocate-General shall hold office during 
the pleasure of the Governor and shall receive such remunera¬ 
tion as the Governor may determine, 


15. All executive action of the government of a province 
Conduci of bast- shall be expressed to be taken in the name 

oflhcGt,v.m»r. 

16. The Governor shall make rules for the more con¬ 

venient transaction of the business of the 
RuUi ofb*idntts provincial government and for the alloca¬ 
tion of duties among mimsters. 


CHArTER 11 

THE PROVINCIAL LEGISLATURE 

17, (i) There shall for every province be a provincial 

„ . , , legislature which will consist of the Gover- 

provincioi legiiia- nor and the Legislative Assembly, m tne 
following provinces, there shall, in addition, 
be a Legislative Council (here enumerate those provinces, if 
.any, w'hich desire to have an Upper Chamber). 
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(2) The representation of the different territorial 
constituencies in the Legislative Assembly shall be on the 
basis of population and shall not be ntore than one represen- 
tad ve for ever)- lakh of die population. 

(3) Every Lcgisladvc Assembly of every province^ 
unless sooner dissolved, shall continue for five years from the 
date appointed for its fir^t meeting. 


[A'ok: Under the existing constitution, Madm^ Bqmbayi 
Bengal» the United Provinces, Bihar and Assam have two 
Chambers and the rest one. Mr. Klier, Chief Minister of 
fiojnbay and Dr. P. Snbbarayaii, Minis ter in Madras, no Longer 
desire an Upper Chamber in their respccdvc proT.-inces. The 
quesdon wLictlicr there is to Lie an Upper Chamber or not in 
any province and, if there h to be oite^ how it is to be cofisd- 
luted Wi\[ probably have to be left to the dedsjon of the rq^re- 
aentatives of that province in the Consdtuent Assembly, So too 
the question whether there is to be special representation in the 
Legislative Assembly for universities, for laboiir, for women and 
so on J 

18. The provisions for the meeting, prorogation and 
of d^ssoLudon of the provincial le^laturc, the 
proYinciot relations between the two Chambers 

turesy^tc. (where there are two Charnbci^), the mode 

of voting, the privileges of members, disquaLification for 
membership, parliamctitary procedure, mduding procedure 
in financial matters, etc. shall be on the lines of the corres¬ 


ponding provisions in the Act of 1935. 

19. In the provincial IcgisIaiurCj business shall be trans¬ 
acted in Hindustani (Hindi or Urdu) or 
Language English, provided that the Chaircnaii (w'hcre 

there is an Upper Chamber) or the Speaker^ os the case may 
be, may permit any mcinl>er who cannot adequately express 
himself in cither language to address the Chamber in hh 
mother-tongue. The Chairman (where there is an Upper 
Chamber) or the Speaker, as the case may be, shall make 
arrangements for giving the Chamber, whenever be thinks 
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fit, a summary of the speech in a language other than that 
used by the member and such summary shall be included 
in the record of the proceedings of the Chamber, 

[This follow; the corresponding provision in the Constituent 
Assembly rules.] 

20. The provincial legislature may from time to time make 
FrwKhife farpro-^ provislons with respect to all or any of the 

vineiaUfgisJatiiK following matters j that is to say, 

the delimitation of territorial constituencies ; 

(i) the qualifications for the franchise and the prepara¬ 
tion of electoral rolls; 

{r) the qualifications for being elected as a member of 
either Chamber; 

(d) the filling of casual vacancies in eiCltcr Chamber; 

(r) the conduct of elections under this constitution and 
the methods of voting thereat ; 

(/) the expenses of candidates at such elections; 

(g) corrupt practices and other offences at or in connec¬ 
tion with such elecdons; 

(A) the decision of doubts and disputes arising out of or 
in connecdon with such elections; 

(i) matters ancillary to any such matter as aforesaid: 
Provided that the superintendence, direction and control 
of clecdons, including the appointment of election tribunalSf 
shall be vested in the President acting In his discredon, but 
subject to the approval of the Council of State. 

CHAPTER, in 

LEGISLATIVE POWERS OF GOVERNOR 

21. (i) If at any time when the provincial legislature is not 
in session, tlie Governor is sadsflcd tltat circumstances exist 
which render it necessar>' for him to take immediate acdon, 
he may promulgate such ordinances as the circumstances- 
appear to him to require. 
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(2) An ordinance promulgated under this clause shall 
have the same force and effect as an Act of the provincial 
legislature assented to by the Governor* but every such 
ordinance— 

(d) shall be laid before the provincial legislature and 
shall cease to operate at iltc expiration of six weeks 
from the reassembly of the provincial legislature, or, 
if before the expiration of that period rcsoludons 
disapproving it are passed by the legislature* upon 
the passing of the second of those resoiudons; and 

(fi) may be mthdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this clause 
makes any prot'ision which the provincial legislature would 
not under this constitution be competent to enact, it shall 
be void. 

The ordinance-making power has been the subject of 
great criticism under the present constitution^ It muatj how- 
cveCj be pointed out dial circumstances may exist where the 
immediate promulgadon of a law h absolutely necessary and 
there is no time in which to summon the provincial legislature. 
As suted earlier, Lord Reading found it necessary to make 
An ordinance aboibbing the cotton excise duty when such 
action was immediately and imperatively required in the 
interests of the country* The Governor who b elected by the 
provincial legislature and who has nonnally to act on the 
advice of ministers responsible to the legblaturc b not at all 
likely to aliuse any ordinance-making poww with which he 
may be invested. Hence the proposed provision.] 

CHAPl’ER IV 

DISTRIBUTION OF LEGISLATIVE POWERS 

[This will have to await decisiom on the report of the 
Union Powers Committee. But in any event there should 
be a clause on the following lines: 

** Promston may ie nuide by pTfimncial law in inUrests of 
regional autonomy for dflsgalion to ripresintaiii;€ bo^ of defned 
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TigioTis iigisiatin p&wirs in rf^pe-ci qf such mallirs <15 tks law 
prescnbi- Any suck iuw shall dcUrmine the rights^ powers and 
duties qf such bodies and iHAr reialion to ike provincial legislature 
and to the proptmial government.**^ 

CHAPTER V 

EXCLUDED AND PARTIALLY EXCLUDED ARENAS 

[The provisions of this Chapti^r cannot be &anxcd until the 
Advisory Committee has reported,] 

PARTH 

CHIEF COMMISSIONERS^ PROVINCES 

I. Subject to the other provisions of this Part, a Chief 
CoiiunissioneFs province shall be administered by tlic Presi¬ 
dent of the Union acting, to such extent as he thinks fit, 
through a Chief Commissioner, or the Governor of a 
neighbouring province^ or the Ruler of a neighbouring 
Indian State. 

(1) The President shaU not act dirough the Governor 
of a ndghbouring province or the Ruler of a neighbouring 
Indian State, save— 

(i) with the consent of the Governor or Ruler con¬ 
cerned; and 

(ii) in aco&rdancc Vrith the wishes of the people of the 
Chief Commissioner's produce concerned, ascer¬ 
tained in such manner as he considers most ap¬ 
propriate* 

(2) If the consent of the Governor or the Ruler or the 
people concerned is not forthcoming or is withdrawn, the 
President shall act through a Chief Commissioner. 

These pro^isioiis have been suggested hccaiise some 
people from Coorg have ticprcssed a desire that Coorg should 
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be administered as if it were a part of the prwmce of Madras; 
others^ as if it were a part of the State of Mysore.] 

3* The Presidcrit may, by Order, create or contirtue for 
any province administered through a Chief Commbsionct— 

(1) a local legislature; and/or 

(2) a council of advisers 

with such constitution, powers and functiom^ in each case, 
may be specified in the Order. 

4. Until other provision is made in this behalf by the Pre¬ 
sident, the constitution, powers and functions of the Coorg 
Legislative Council and the arrangements with respect to 
revenues collected in Coorg and expenses in respect of Coorg 
shall remain unchanged. 

R4RT m 

THE PROVINCIAL JUDICIARY 

The provisions of the Government of India Act, 19351 relat¬ 
ing to High Courts may be adopted mutaUs mtitandis. As 
regards the apjxsintmcnt of High Court judgesj it should be 
provided that judges shall be appointed by the Governor with 
the approval of at least two-thirds of the members of the 
Council of State. 

; The Council of State is a kind of Pn^7 Cbundl mainly 
for advising the President of the Union in certain matters where 
he is required to act in his discretion. It has been proposed In 
the memorandum relating to the Union consticution that the 
appointment of judges of the Supreme Court should be made by 
the lYcsident with the approval of at least two-thirds of the 
members of the Council of Slate. It is a non-party body of 
cider Statesmen and judges including the Chief Justice and cvciy 
ex-Cliief Justice of the Supreme Court. It will^ therefore, be a 
suitable body for approving of the appointment of judges, whe¬ 
ther of the Supreme Court or of the High Courts. It should be 
remembered that High Court judges may be potential judges 
of the Supreme Oaurt; it is, therefore, not inappropriate that 
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their appointment shoutd lie made subject to the approval of 
the Council of State.J 


PART IV 

P.P.S.C. AND PROVINCIAL AUDITORS-GENERAL 

Provisions regarding Public Service CommissioiLs and Aud- 
itors-Gcneral should be inserted on the lines of the provisions 
in the Act of 1535. 

PART V 

TRANSITIONAL PROVISIONS 

I. Any peison holding office as Governor in any province 
immediately before the commencement of this constitution 
shall continue as such and shall be deemed to be the Gover¬ 
nor of the prot-ince under Ods constitution until a successor^ 
duly elected under this constitution, assumes office. 

Th<^ft! should be similar provisions, mutatis mutandiSf in 
respect of the Council of Ministers, the Legisladve Assembly 
and the Legislative Council (in provinces which decide to have 
an Upper Chamber). 

[These provisions are necessary in order that there may be 
a legislati^ and a gavertiment ready to take over power in 
each province as soon as the transfer of power takes place in 
or before June 194 S.] 

3. The government of each Governor’s province under this 
constitution shall be the succe^r of the government of the 
corresponding province under the Act of 1935 in respect of 
all property, assets, rights and liabiKties. 


s 


OPTING IN AND OPTING OUT 

[ PifE possiBjuTY of a provision to cnabli? provinces to opt iti or 
to opt out of the Federal Union of India had been \ 4 sualised 
in the original Cripps plan of 194^^ I^ ^ informal disciission 
in November 1^5 (some months before the Cabinet Mission's 
statement of i 6 th May 194^1 Sri B+ N* Rau had sought Sri 
Jawaharlai Nehru's view on the nature of the voting in the 
eonstitutioii-inaking body* When it was suggested that to 
make the vote binding on all the participants might deter 
some provinces from even coming into die constitution- 
making body^ Sri Nehru agreed that an clement of coercion 
might have that dtidcsirable effect. The relevant tjuestions 
^nd answers arc reproduced below: + 

: If you tell the Panjab or Sind that, by coming into 
the constjiution*rniakijig bodyi they w^ould be bound by its 
decisions even when they themselves dissent from those deci¬ 
sions, arc they not likely to stand out from the very beginning? 
If* on the other liand, you tell every province that it is free to 
come in, contribute to the discussion, and accept or reject the 
resulting constitution ^ it thinks fit, is there not a greater 
chance of its coming into the constitution-making body and of 
accepting the constitution framed, cjiher immediately or 
possibly at a later date? Of coiiisej if this plan 13 adopted, the 
djxisions of the constitution-making body must not be held to 
buid even the dissentient uruts; these must be given a chance 
of accepting or rejecting the constitution as they tJiiitk lit. The 
Ckingress has accepted the position that no unit can be coerced 
into a constitution of which it does not itself approve. 


* For m full itatnncnt, SM the IrLtnoduawfi. 



154 INDIA'S CONSTITUTION IN THE MAKING 

J. ,V..’ Yes; 1 thint it would be better to give an option of 
adherence or accession to every unit, alter the deliberations of 
the constitution-making body are over* Undoubtedly, there 
can be no coercion in the matter, I recognise that the psycholo¬ 
gical effect of telling a pr<avincc that even if it comes into the 
discussions tlie door will still be open for it to go out, may be 
that it wll elect to stay in, 

Q}ustm; From another point of view also, would it not be 
unreasonable to ask a province to join the const!tution-making 
body and compel it to accept a constitution which has not yet 
been framed and is only to be framed by that b^y?The 
province may very well say that without knowing what 
safeguards for minorities the proposed constitution is to contain, 
it cannot be expected to take a leap in the dark. 

J. jy,: That is so. At the same time, I cannot help thinking 
that the C|uestion of safeguards has not hitherto been discussed 
in the context of existing conditions. 

Later, in a similar discussion with Mr. Jinnah (after the 
publication of the Cabinet Mission's statement), the ques¬ 
tion of Pfikistan presumably figured somewhat prominently. 
At any rate, Sri B. N. Rau recorded in a note after the 
discussion; 

“ The assumption underlying Pakistan is that there are 
certain areas in India which are predominantly Muslim and 
whose affairs can be administered in complete isolation from 
the rest of the country. The Muslim League in demanding 
Pakistan and the Congress in conceding self-determination, 
both assumed this; and if the assumption were true there 
would be no question left except of demarcating areas to be 
separated. Unfortunately, the investigations heretofore made 
show that Pakistan, however its boundary may be drawiTt— 
whether provinccwisc, districtwisc or in any other manner 
cannot be sclf-supportitig, as regards defence; nor will it be 
able, unaided, to solve the proUcm of raising the standard 
of life of its population. For this purpose at least, it cannot 
isolate itself from the rest of India, 
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“Either the Cripps plan or some alternative (the details of 
which have bceo tetitatlvely worked out) tviJl probably offer 
no difficulty except in the Panjab and Bengal. In these two 
provinces neitiicr plan ensures selMctcnnination for the 
Muslims, or for the Hindus and Siklis; for it is possible that on 
either plan a province as a whole may be found to be voting 
‘in’, although the majority of the Muslims may vote ‘out’, 
or voting ‘out*, while the Hindus and Sikhs may vote ‘in'. 

“To give clfect to the provincial vote as a whole and to 
put the entire province ‘ in ’ or ‘ out ’ in such cases is a 
matter requiring the most anxious consideration and the 
decision may turn to some extent on factors which cannot be 
known or even specified just now. 

“For example, if Sind and the North’-Westem Frontier 
Province vote ‘in’ and the Panjab as a whole votes 'in’, 
while a majority of the Muslims vote ‘out’, it would hardly 
be practical politics to carve out a portion of the Panjab and 
put it out of the Union. We cannot tell now how Sind and 
the N.W.F.P. will vote as the draft constitution may contain 
other relevant but indisputable factors, • 

“Therefore, a third plan would be to leave out the 
controversial cases for future consideration in the light of all 
the circumstances then prevailing and to provide now merely 
for others. Thus we may, for the present, say that In the 
Panjab and in Bengal (o) if the majority of the Muslims arid 
the majority communities of other than Muslims separately 
wte for, the province may be deemed to have accepted the 
plan; (ft) if they have voted against, it may be deemed to 
Iravc been rejected. 

“ The question is, which of these plans docs the Congress 
propose ? ”] 

The following memorandum on " Opting in and Opting 
out ’* was circulated to the members of the Constituent 
Assembly: 
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QUEENSLAND 

The following extracts from the Hist^rkal Introduction to 
the Constitution of ike Ausirdim Commonwenlik by Quick and 
Gairan are relevant* In order to understand the extracts 
it may be of assistance to remember that the Gonvention, 
which drafted the Australian Commonwealth Constitution, 
began its first session in 1S97, the idea of such a Conv*cndon 
having been decided upon at a Gonrerence of Premiers 
in 1895* 

T?k Prmiers^ Conference: " The Conference of Premiers met at 
Hobart on 29th January 1S95, the Premiers present being 
Mr. Reid (New South Wales), Mr. (aflerwardb Sir) George 
Turner (Victoria), Mr. (aflerwardb Sir) Hugh M. Nelson 
(Queensland), Mr* C* C. Kingston (South Australia), Sir 
Edward Eraddon (Tasmania)^ and Sir John Forrest (Western 
Australia) . The following resolutioiu, submitted by Mr, Reid, 
were carried: 

(1) Thai this Conference regards Federation as the great 
and pressing question of Australasian politics. 

(2) That a Convention, consisting of ten representatives 
from each colony, directly chosen by the deciors, be 
charged with the duty of framing a federal constitution. 

(3) That the constitution so framed be submitted to the 
electors for acceptance or rejection by a direct vote. 

(4) That such a constitution, if accepted by the electors of 
three or more colotues, be transmitted to the Queen 
by an Address from the ParUaments of those colonies 
praying for the necessary legislative enactment. 

(5) That a Bill be submitted to the Parliament of each 
colony for the purpose of giving effect to the foregoing 
resolutions. 

(6) That Messrs. Turner and Kinpton be requested to 
prepare a draft Bill for the consideration of thb Con^ 
ference. {pp. 1S8~159, 0 ^. dL) .... 

On 6th February the draft Bill prepared by Mr. Tumcr 
and Mr* Kingston was * considerwl, amended and agreed to as 
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the drafi of a t>pe of Bill suitable for giving effbci to the resolu¬ 
tions of the Conference % Mr* Reid intimated that ' so soon as 
practicable after the reassembling of tlic New South Wales 
Parliament hb Government would introduce a measure pro¬ 
viding for tlie chief objects of the Bill as defined in the dr^t 
Messrs. Turner^ Kingston and Nelson and Sir Edward Braddon 
intimated that as soon as New South Wales had passed the 
Bill they would follow' suit—Mr. Nelson^ however, reserving 
the right to dispense with the direct reference to the electors.” 
(p^ 159 op- dL) * * - * 

14 South Wales having redeemed her pledge and led the 
w^ayj other colonies were not slow to follow.'^ (^. 161 op, n't.) 

■ i I- 

” Queensland and W^esiem Australia were now being waited 
for* But Six Hugh Neb on, the Queensland Ptonieri had mean¬ 
while discovered difficulties in the way of passing a Bill in the 
form agreed upon. Queensland was iripartite in interest, the 
North and the Centre being arrayed against the South in their 
demand to be erected Into separate colonies. This qui^don of 
separation bet^me intenvoven with the question of Federation. 
The North and the Centre looked forward to Federation, not 
only for its own sake, but also as a step towards sub-division; 
whilst Brisbane and the South feared that their trade would 
suffer from open competition with New South Wales and its 
metropolis. Each of the three divisions preferred to have separate 
representation in the Convention rather than to trust to the 
chances of a single electorate. Moreover, the gov'emmcni and 
a large section of the Parliament favoured parliamentary' rather 
than direct cicciion. Sir Hugh Nelson accordingly prov^ided in 
his Bill that the Queensland representadv-es should be elected 
by the members of the Legislative Assembly, grouped according 
to the three great districts. The Pteinicrs of the four colonies 
which had substanriaUy adopted the model Bill joined in a 
remonstrance against this departure from the Hobart under¬ 
standing, but without avail. Sir Hugh Nelson proceeded w’itb 
the Bill, but somewhat haJf-heartcdly, wdthoui committiiig 
himself to the whole of the process, and reserving to the Parlia¬ 
ment the right to send the constitudoD to tlie people or not* aa 
it pleased. He made no profession of being an ardent federalist, 
but argued that it could do no harm to have a voice in framing 
the consdtudon wffiich they wt>uld afterwards t* free to accept 
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or rcycct. Oil the motion for the second rc&din^, Mr, G. S. 
Curtis moved an amendment afTirming that no enabling Bill 
would be acceptable which did not prov-ide for the election of 
representatives by direct popular vote. This was negatived by 
36 votes to 26 and the Bill passed the Assembly in July 1896 . 
But in the Couneil (f,r,, the Upper House) it was not unnatur¬ 
ally claimed that if the election w'as to be parliamcntaiy, both 
Houses should fake part in it; and accordingly the Bill %%-as 
returned to ttie Assembly amended to that effect. The Assem¬ 
bly, however, denied the representative character of a nominee 
House . Tlie ^ fference between the Hous es proved irreconci labic; 
and in Noveraber—though Mr. Reid journeyed to Brnbane to 
assist a scttlejnent—the Bill was laid aside," {p. 162 op, ctl.) 

Queensland opted out of the Convention, so to speak, 
at the beginnitig. But the sequel is interesting. The Conven¬ 
tion, with representatives from the other States, proceeded 
with the constitmion-tnaking without Queensland. Then 
there was another Premiers’ Conference in 1899, after the 
constitution had been drafted, for the purpose of considering 
certain suggestions made by New South Wales. At this Con¬ 
ference Queensland was represented by its new Premier. 
What happened when the amended draft of the constitution 
was sent round to the States Jbr adoption is tlius describedi 
“The real interest now centred in Queensland. The premier, 
Mr. Dickson, ably supported by his colleague, Mr. R Philp, 
took up the cause with euthusiastn- * * « One diffteulty to 
be faced was diat Queensland—^though it had been ably 
represented at the 1891 Convention, whose work was the 
basis of the draft constitution now presented—^had, through 
the fault of its politicians, taken no part (except through its 
Premier, Mr, Dickson, at the Premiers’ Conference) in the 
actual framing of the constitution,” Ultimately, however, in 
spite of tills drawback the amended draft constitution was 
accepted by Queensland at a referendum by 38,488 votes 
against 30,996. 

Thus, although Queensland opted out at the beginning and 
deprived itself of a voice in the making of the constitution, it 
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opted in at liie end wkh a £et>$c of Ericvance against those 
who were responsible for the initial opting ottL 

PRINCE EDWARD ISLAND & NEWFOUNDLAND 

“ The task of friuning the resoLutions on which the British 
Nonh America Act was based—the task so successfully per¬ 
formed at Quebec in October i 86 +—was achieved by the 
thirty-three tnen who in Canada today arc always spoken of 
with veneration as the Fathers of Confederation/" (Porriit’s 
MvGluiion of Dminim &/ p. 208 *) 

At ihc Quelxrc Ccanvcntion the United Provinces {Quebec 
and Ontario) were represented by twelve delegates; Noiira 
Scoda by fives Nw BmtiswJck by seven: Prince Edward Lland 
by set-'cn; and Newfoundland by nvp/^ A 209.) 

“ These resolutions (i.r,, the Quebec resolutions) having been 
adopted by the legislatures of the United Provinces (Quebec 
and Ontario), Nova Scotia* and New Bruns^vick, they w'ere 
embodied in the Brithh North America Act which was passed 
by the Imperial Parliametit.” And in a footnote, “ Newfound- 
Jand and Prince Edward Island withdrew from the iiegotladons 
after the Qtiebcc Conference, although Prince Edw^d Island 
Came into ConfrdcfaiiDn in ]873/‘ {op, p, 200,) 

Owing to the withdrawal of Prince Edward Island and 
Newfoundland^ the British North America Act, 1867 , contains 
two sections providing for their subsequent admission: 

Sfcti<m 146; “ It shall Ijc lawful for the Queen, by and with 
the advice of Her Majesty's Most Elonourablc Privy Council, 
on Addresses from the Houses of the Farliament of Canada^ 
and from the Houses of the respective l^slaturcs of the 
colonies or prorinccs of Newfoundland, Prince Edward Island 
and British ColujTibia+ to admit those colonies or provinces, or 
any of thenip into the Union, etc." 


* Actually, the CiLWbee RciQtiJtiurB were adaptet! only by ibe Ic^uUcure <sf 
ihe Uflited Ptmincca- They wre lutsirtjuciitly ade^pted, inili Bicdijiea* 
tiom, by die delesalc^ cif Nova StDti^ juid New Bnimwitk, ai well ^ of th^ 
United E^tovinres to the tVesdn imfer Palace Hold Ccmicreiicr in Loudcui and 
were thco cmb^Lcd in Lbc Briibb North America Act^ (Set E^crion'i F«£f- 
rffiifflu Uniov in iht Britbh ^m^irr, Iniroductiou, pp. 3L-33). 
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Sicticn 147 1 In case of the admission of Newfoundland and 
Prince Edward Island or either of them, each shall be entitled 
to a representation* in the Senate of Canada, of four 
members j cteJ^ 

** In lfl73p the Dominion secured a new member by the 
entrance into It of Prince Edward Island under the tenmof the 
&amc seetbn of the British North America Act as that which 
applied to British Columbia. In this case financial exigencies 
effected what had hitherto proved impossible. ... In 
Newfoundland* under the stress of financial Mlnres, sought to 
join the Confederation; but the Dominion Ministry was not 
quick to seize the proffered hand and the opportunity, once 
missed, has never recurred."' (Introduction to Egerion^s 
ti&m md Urn^ns in the British Empirrj p, 38.) 

It is clear froin these extracts that both Prince Edward 
Island and Newfoundland participated in the Quebec Con¬ 
vention which framed the basis of the Canadian Constitution; 
they subsequently “opted out” and remained outside the 
Federation; then, owing to financial dlffitultics^ Prince 
Edward Island “ opted in but Newfoundland**, although at 
one time desirous of opting in, lost the opportunity and still 
remains outside the Federation, 


• EarLer aho (cn p* 50) h ii stated that NewfeuntUand dcfUiitcly iti^scd to 
comfi imo the Uakin (Canada.) and iii ssUl indsuUJ' Thai was m al tb^ tunc 
Sri B, N. Rau wrote hii expoait^on on Foinia of Pmeedure ” [Cb. 4). Subit- 
quently* on March SI* 1949, l^rwfmindland joined Canada. 

At □ iHMDd frfcraidimi tl94ftjp dgbtroi om of the twetily-fivc electoral 
diitricts of Kcwfoufldland showed a Sear majority in favour of confed^uon- 
A delcgadoft rrom NcwfouiidLiiJid held negotiatiDni wiih the CnnBvdi a n Gover^ 
tnenr Finally in 1949 tbc British Ckivemmcnt conscnied by an Act « 
f^rilament to a unLan between Canada and Nevrfoundtaod Ob letmi which 
were mutually acce|llablc. — Ed. 
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THE RIGHT OF SECESSION 

{The qutitisn arose early in the pTf/ceedings of the Constituent 
Assembly whether, tn the ceaUxt of the passage of the Indian inde¬ 
pendence Act by the Srilish Parliament on iBth July 1947 , there was 
at^ difftrence as to the right of secession between one lyominiott and 
another. Two independent Dominions wen created by the Act, India 
and Pakism. Section 6 of the Act, relating to Ugishtion for the new 
Dominions, was in the failounng terms; 

6 , (1) The legislature of each of the new Dominions shalL have 
full power to make laws for that Dominioiij including laws having 
extra-territorial operation. 

(2) No law and no provision of any law made by the Ic^s- 
laturc of either of the new Dominions shall be void or inoperath'e 
on the ground that it is repugnant to the law of England, or to 
the provisions of this or any existing or future Act cl Parliament 
of the United Kingdom or to any order, rule or regulation made 
under any such Act, and the powers of the legislature of each 
Domioion include the power to repeal or aniciid any such Act, 
order, rule or regulation in so lar as it is part of the law of the 
Dotnimon. 

(3) The Governor-General of each of the new Dominions 
shall have full power to assent, in His Majesty’s name, to any 
law of the legislftture of that Dominion and so much of any 
Act as relates to the disallowance of laws by His Majesty or the 
reservation of laws for the signification of His Majesty’s pleasure 
thereon or the suspension of the operation of laws until the 
signification of His Majestj-’s pleasure thereon, shall not apply 
to laws of the legislature of either of the new Domimons. 

(4) No Act of Parliament of the United Kingdom passed on 
or after the appointed day shall extend, or be deemed to extend, 
to either of the new Dominions as part of the law of that 

1 ) 
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Doranion mdti&s k is csctmdcd thereto by a law of the Icgisbtiire 
of the Douoniori. 

(5) No Order-in-Coundl made on or after the appointed 
day under any Act passed before tlie appointed day, and no 
order, rule or other instrument made on or after the appointed 
■day under any such Act by any United Kingdom minbter or 
other authority', shaJl extend, or be deemed to extend, to cither 
of the new Dominions as part of the law of that Domiriion. 

(6) The power refened to in sub-section (i) of this section 
extends to the making of laws Jimiting for the future tiie powers 
of the legislature of the Donunion. 

SriB. JV, Rau ixamiFi^d th€ ^siim m this noU on ist August 

I&47J 

1 SHOULD Ltx£ to mention at the outset that the subject is 
one on which there is still room for controveisy. Proh Kcith*s 
view as to the right of a Dominion under the Statute of West¬ 
minster to secede from the Commonwcidth will be clear from 
the following extracts from his book Tiu Dominions as Sovereign 
StateSy 1 938, The date of this book is important, because it 
w'as written not only after the enactment of the Statute of 
Westminster, but also after the enactment of the Irish 
Constitution of 1937 which Ireland is desenbed as a 
^vereign, independeotj democratic State* 

** rhe United Kingdom and the Dominions recognise the same 
sovereign, and the fact is solemnly recorded in the preamble to 
the Statute of Westminster In accordance with the docision of 
the Imperial Conference of " It is meet and proper to set 

out by way of preamble to this Act that, inasmuch as the Crown 
is the symbol of the free a^sodation of the members of the 
British Commonwealth of Nations, and as they are uniicd by a 
-common allegiance to the Crown, it would be in accord with !hc 
established constitutional position of all the members of the 
Commonwealth m relation to one another that any aJteratLOin 
in the law touching the succession to the throne or the myaJ 
style and titles shall hereafter require the assent of the ParHa- 
meats of all the Dominions as of the ParUairucnt of the United 
Kingdom \ The declaration thus solemnly asserts that any 
change in the succession must be made by common action^ and 
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it incvitabk ih^i tlie concision should thcncc be derived that 
Che imiorx of the parts of the Ccuninonwealth is one which cannot 
Jtjc dissolved by unilaccra.1 actiDn. 

* * « * 

“ What IS obvious and is nc^^er denied is that^ if any Dominion 
■shoidd really decide to sever itself lioin the Empire^ it would 
not be held proper by the other parts of the Empire to seek to 
prevent it from doing so by the application of amted force. 
This is a doctrine which was recognised as early as 1920 by 
Mr+ Bqnar Law and has often been admitted since. More 
recently it was made clear in the discussions of the attitude of 
the Irish Free State in the matter of the oath and the withholding 
of the land annuities and other payments due to the Bridsh 
Government that, if the Free State should determine to declare 
itself a republic, the British Government would not make war to 
pret'cnt such a result. But that view, of coursej has nothing to 
do with the legal aspect of the case. 

“ From the legal point of view the matter is prinm Jade simple 
enough. The Dominions were created as organised governments 
under the British Crowns and there is no provision in their 
constitutions which contemplates tliat tlitry have the right to 
eliminate the C^o^vn or to sever their connection wilh it. The 
language of the British North America Act, 1867, is emphatic; 
the Act was passed to unite the provinces in a federal union 
under the Crown of the United Kingdom. TJie Commonwealth 
of Australia Consiitudon Act, 1900 is based, as the preamble 
states, on the agreement of the people of the colonies of Australia 
to unitE in one indissoluble Federal Ck>mjnonwealth under the 
Crown of die United Kingdom. The South Africa Act, 1909 
was passed in order to unite the colonies m a legislative union 
under the Cro^vn of the United Kingdom. The Irish Free State 
w^ created by an ^cement which assigns to it the same place 
in the Empire as is enjoyed by Canada, 

* * * « 

It IS not surprising that, in the face of these ^cts, General 
Smuts has consistently maintained in the past, and even now 
perhaps holds, that even the King himself could not with due 
regard to his duty assent to a measure of a DominiDn Parliament 
puTpOTiing to destroy the connection with the Gmwrij and that 
still less could the Governor-General exercise the power. It is 
indeed now serioifily open to aiguc that to effect separadon. 
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there ’would in law be necessary' an Imperial as -well as a 
Dominion measure, and that under the principle enunciated 
by the Statute of Westminster the concurrence of the other 
Doittunions would also be requisite.” 

It ia clear from these extracts that, according to Keith, 
neither Canada nor Australia nor South Africa nor Ireland 
nor any of the other Dominions nnder the Statute of West¬ 
minster can legally secede from the Commonwealth by 
unilateral action, and that in order to effect a valid separa¬ 
tion, there would be required in addition to a Dominion Act, 
an Act of Parliament of the United Kingdom passed with the 
concurrence of the other Dominions. 

On the other side, we have another authority, K. C. Wheare 
who in his book, Tkt Statute <if IVestminster and Dmittion Status 
(also published in 1938), after discussing the judgment of the 
Privy Council in ^^oore s. AttaTne^'-General Jot the Irish Free 
Slate [1935] A.C. p. 484, goes on to say: ‘*lt would follow, 
too, that any enactment of the Oireachtas (the Irish Parlia¬ 
ment) to abolish the monarchy, or to provide for secession 
from the Commonwealth, or to declare neutrality, would in 
strict law be valid.” 

The question was considered by the King’s Bench Division 
in Afarray p. Parker in 194 ^' The Chief Justice Lord Caldccote s 
vievs' (in which the other Judges concurred in effect) was: 

“ The removal by the Statute of Westminster in 19SI of any 
restriction upon the povver of the legislature of the Irish Free 
State to pass legislation, whether repugnant or not to an Imperial 
Act, did not either expressly or by implication provide for any 
separation, dcscriljcd somedmes as the right to secede, from the 
British Commonwealth of Nations. Nor at any time, so fat as 
I am aware after listening to the agreement of the appellant, 
has it ever been declared in terms by the Government of Eire 
that the so-ealled right to secede has in fact been exercised,... If 
I am wrong in the opinion 1 have tints exp^ed, it would still 
be a matter for consideration whetlier secession by Eire could be 
eSective unless and until the oilier members of the British 
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Commoawcalth of Nations had given rccognitiQii to Eire as a 
foreign State/' 

The balance of authority at present \voold thus seem to be 
in favour of Keith’s view. On that view, there is no right of 
secession under the Statute of Westminster either for Canada^ 
or Australia or Sooth Africa or Ireland by aoy unilateral Act, 
The terms of the Indian Independence Act arc wider than 
those of the Statute of Westminster. In the first place, there 
is no restrictive preamble to the Act; secondly, section 6 (a) 
of the Act expressly permits repeal of the Act itself (so lar as 
it is part of the law of the Dominion) by Dominion legislation; 
finally, the name of the Act is significant. For these reasons, 
the position of India tn respect of the right of secession may 
be different from that of the Dominions under the Statute 
of Westminster. 
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LINGUISTIC PROVINCES AND REGIONAL 
ARRANGEMENTS 

One of the most difficult problems in the framing of India's 
new Constitution will be to satisfy the demand for linguistic 
provinces and other demands of a like nature without creating 
a large number of new provinces. In the first place, it may 
be contended that the creation of new provinces is inconsistent 
with the Cabinet Delegation's statement of May i6; for» 
sub-clause fv) of paragraph 19 lays down that " provinces 
should have power to opt out of groups in accordance with 
the provisions of sub-clause (viii) ”, and sub-clause (viii) goes 
on to say that *' such a decision shall be taken by the legis¬ 
lature of the province after the first general election under 
the new constitution”. These statements may be held to 
imply that the integrity of the existing provinces is to be 
preserved at least until the fust general election under the 
new consdtudonj for, otherwise, the new legislature will not 
be of the province and the right of opting out given to it will 
be defeated. It may, therefore, be urged that the existing 
boundaries of the several provinces are not to be disturbed 
under the new consUtulion, at least initially. But, whether 
permissible under the Cabinet Delegation's scheme or not, 
the creation of a number of new provinces with separate 
govenuncntal heads etc., will mean an increase of expenditure 
as well as a fragmentadon of financial resources. The problem 
will, therefore, arise how the desire for separation of disdnet 
racial or Unguisdc areas can best be met without creadng 
separate provinces. Similar problems have arisen elsewhere 
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and it is instructive to sec how they were solved ot sought 
to be solved. 

I. HuN^^AJiY Before Wori,p War 1 

Between the Compact of 1867 and end of World War I, 
Austria and Hungary were separate States under a commori 
monarch. In Indian terminology^ we may describe them as 
two provinces forming a loose Union. The head of the Unioa 
was styled “ Emperor of Austria ctc.i Apostolic King 
of Hungary” * the Union dealt with the three common 
subjects of foreign affairs, defence and finance. The Union 
executive consisted of three ministers—one for each of these 
common siibjccts^—appointed by the Etnperor-King. The 
Union legislature, if it may be so called, cotisisted of two 
delegations, one from Austria and the other from Hungary^ 
each composed of 60 members, of whom were chosen by 
the Upper and 40 by the Lower Chamber of each of the two 
provincial legislatures, the delegations being re-elected every 
year. The delegations were summoned to meet by the 
Emperor-King at leas I once a year. The two delegations sat 
separately except when they disagreed about any measure, 
in which ease there had to be a joint session. 

Turning now to Hungary as the • ' province ”, we find 
that the provincial head was, as already stated, the same as 
the head of the Union, being styled in that capacity as the 
King of Hungary, As head of the province, he had power 
to suromon, adjourn and dissolve the provincial legblature 
(that is to say, the Hungarian Parliament) and to appoint 
the provincial ministers. The provincial legislature was 
composed of tw'o Chambers, the Upper, known as the Table 
of Magnates and the Low^er, known as the Table of Deputies. 
The Upper Chamber contained a large number of hereditary 
members as well as a certain number of others; the Tabic of 
Deputies contained 453 elected members. 
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Now comes a pardcularly interesting feature. Within the 
“province” of Hungary wa$ the sub-province of Croatia 
inhabited mainly by the Croats, a race distinct from the 
Magyars of Hungary, This sub-province had its own legis¬ 
lature, the Croatian Diet, consisting of a single Chamber of 
125 members- Certain subjects, including provincial finance, 
were reserved to the “ provincial legislature ” (that is, tlie 
Hungarian Parliament) as being of common concern to all 
parts of the province, including Croatia. Other subjects were 
left to the Croatian Diet. The head of the sub-province was 
llic same as that of the province, namely, the King of Hun* 
gary, who in that capacity was styled King of Croada. As 
head of the sub-province, he summoned, adjourned and 
dissolved the Diet and also appointed the Croadan executive. 
The Croatian Diet had the right to elect 40 members to 
the Lower Chamber of the provincial legislature (that is, 
the Hungarian Parliament) and three of the non-hcreditary 
members of the Upper Chamber, The Deputies from Croatia 
in both these Chambers were chosen for the term of the 
Hungarian Pariiamentj but in case the Croatian Diet was 
dissolved earlier* they were elected afresh. Further* the 
provincial Cabinet, that is to say, the Hungarian Cabinet* 
always contained a member specially designated to supervise 
relations with Croatia. What was more, the provincial dele¬ 
gation, that is to say, the Hungarian delegation to the Union 
legislature* which, as already menrioned, consisted of 60 mem¬ 
bers* had to contain five Croatians- Croadan was the official 
language in Croada and the Croatian Depudes spoke in their 
native tongue in the Hungarian Parliament. 

To summarise, if we may call Auslria-Hungary of the 
pre-1914 era a Union, Hungary a province of the Union, and 
Croada a sub-prov'inoc of Hungary, the reladons between the 
Union* the province and the sub-province were briefly these i 
(i) The Union, the province and the sub-^province had a 
common hcad^ the Emperor-King. 
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{a) Each bad its own legislature and executive dealing with 
its own subjects. 

^3) The sub-province had a spweial minister in the pro¬ 
vincial Cabinet. 

{4.) The sub-prosince had its own condngent of members, 
both in the provincial legislature and in the Union 
legislature. 

{5) The sub-province had its ow'O official language. 

It is interesting to note that besides Austria and Hungary, 
the Union contained the territory of Bosnia and Herstegovina. 
It was found impracticable to di^'idc this territory between 
Austria and Hungary and neither half of the monarchy would 
have consented to its annexation as a whole by the other. The 
administration of the territory was, therefore, made a joint 
affair—a Union subject under the Union Finance Minister. 

II. Ikeland unoer the Governkest Of 
Ireland Act, 1920 

The Government of Ireland Act, ]9Rt), which divided Ire¬ 
land into Northern Ireland and Southern Ireland, proved a 
dead letter in Southern Ireland {because the South objected 
to partition) and has survived in Northern Ireland only in a 
modified form. Nevertheless, the scheme of the Act is interest¬ 
ing and well worth examination, for it may worh where there 
is a common desire for separation. 

The Act divided Ireland into two parts, six counties in the 
north-cast forming Northern Ireland and the remaining 26 
■counties forming Southern Ireland. The proportion of Pro¬ 
testants to Catholics in Northern Ireland was about a : t and 
in Southern Ireland about i : 19. Each part had its own 
legislature with certain limited powers. Speaking broadly, 
defence, foreign affairs, foreign trade, customs dutiis and 
Currency were among the subjects not included therein. In 
addition, there tvas a Council of Ireland for the whole of 
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Ireland- It conasted of a nominated President and 4 o elected 
members^ 20 from the legislature of Northern Ireland and 20 
from the legislature of Sou them Ireland, This Council had 
legislative power in respect of certain subjects of conunoo 
concern requiring uniform administration^ such as railways, 
fisheries and contagious diseases of animals. 

Both parts of the island had a common local executive 
head, the Lord Lieutenant, and he had a ¥nvy Council 
of Ireland to aid and advise him in the exercise of his func¬ 
tions, But—and this was the most interesting feature of the 
scheme—there were separate Cabinets for Northern Ireland 
and Southern Ireland, each Cabinet being described as an 
Executive Committee of the Privy Council of Ireland. The 
Lord Lieutenant was to be advised by the Cabinet of North¬ 
ern Ireland in regard to the affairs of Northern Ireland 
and by the Cabinet of Southern Ireland in regard to the 
affairs of the South, If we may translate this scheme into 
current Indian phraseology, the United Kingdom of Great 
Britain and Ireland formed a Unioti;, of which Ireland was 
a province* Defence, foreign affairs, foreign trade, customs 
and currency were among the Union subjects. The province 
had two sub-provinccs. Northern Ireland and Southern 
Ireland. The executive head of the Union was HU Majesty 
the King, that of the province and of each of the sub-provin¬ 
ces was a Lord Lieutenant appointed by His Majesty* Each 
sub-province had its own legislature and its own Cabinet to 
deal with its own Ibt of subjects, and the province had, in 
addition, a legislature to deal with provincial subjects 
of common concern to boih the sub-provinces- The two 
Cabinets formed committees of a ritigle Privy Council for 
the whole province. Further, each sub-province had its owti 
contingent of members in the Union Pariiament* 

Which were the subjects of common concern? Three were 
enumerated in the Act itself^ namely, railwa)^, fisheries and 
the admimstration of the Diseases of Animals Act; others 
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could be added by identical Acts of the two sub-provincial 
legislatures. 

The imposition a ad collection of customs duties and certain 
other tajccs was a function of the Union. The prc^dncia] share 
of the amount collected was to be calculated and> after certain 
dcductionsj to be appordoned between the 3ub-pro\inces 
by a joint Exchequer Board consisting of two ntcnibers 
appointed by the Union Treasury and one member appointed 
by each of the sub-provincial treasuries and a chairman 
appointed by the head of the Union. 

These, in brief outline* were the regional arrangements 
which prevailed at one time in Hungary and were at one 
dtne contemplated in Ireland. It may be possible to adapt 
them to Indian condidons so as to meet^ to a considerable 
extent, the desire for linguistic provinces without the actual 
creation of new provinces* Briefly* where an exUdng province 
contains distinct racial or linguistic arcaS} they can be made 
sub-provinces within the province on the analogy of Croatia 
in Hungary before World War I or the two parts of Ireland 
under the Act of 1920* Taking,, for example, the case of 
Madras^ we may consider some such scheme as the following: 

(1) Madras will continue as a single province with its 
existing boundaries* 

(2) For the more convenient transaction of the business of 
the provincial government, the territories of the pro¬ 
vince will be divided into two sul>provinces^ North 
Madras and South Madras, and the district of Madras 
(comprising the dty and its neighbourhood)—the dis¬ 
trict of Madras being joint territory” between the 
two sub-provinces. 

(3) Each sub-province will have its own legislature and its 
own Cabinet to deal with its own affairs, 

(4) Affairs of joint concern, such as the administration of 
the Madras district, will be dealt with fay a joint legis¬ 
lature cont^iung an equal number of members from 
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Uie sub-provincial legislatures plus an appropriate 
number from the district of Madras and by a joint 
Cabinet containing an equal number of members 
from the sub-provincial cabinets plus one ministtr 
from Madras district. All the legislatures^ whether 
separate or joints will be regarded merely as branches^ 
for certain special purposes, of the provincial legislature* 
and similarly all the Cabinets, whether joint or sepa¬ 
rate^ w'ill be regarded as committees, for special 
purposes, of the provincial Council of Ministers. The 
Cabinets may be chosen on the Swiss plan, all the 
legislatures and Cabinets having the same fixed term. 

^5) The executive head of the province will also be the 
executive head of the 5ub-provincc+ For convenience 
we may continue to call him the Governor, although 
he may no longer be appointed by the Crown as at 
present- 

(6) The Governor will be advised by the Cabinet of North 
Madras in affairs relating solely to North Madras; by 
ihc Cabinci of South Madras in the affairs of the 
South; and by the joint Cabinet in afTairs of joint 
concern. But all execudve action will be expressed to 
be taken in the name of the Governor of the province 
and be deemed to be the execudve action of the Gov¬ 
ernment of the province. How and by whom he is 
advised on a given matter U a domestic detail with 
which the public outside has no concern. 

^7) Similarly all legislation* whether enacted by the legisla¬ 
ture of a sub-province or by the joint legislature, wiU be 
described as and deemed to be legislation of the provin¬ 
cial legislature. Through which particular set of legis¬ 
lators the provincial legislature acts for a given purpose 
is again a domestic detaih 

Which subjects are to be regarded as matters of joint 
concern and which are to be regarded as tiic sole 
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concern of each sub-province will be prescribed by the- 
niles of business to be made by the Governor on the 
advice of the joint Cabinet. 

{9) Each sub-province may have its own ofhdal language 
or languages. 

(loj Provincial representation in the Upper Chamber of the 
Union legislature will be apportioned between the sub¬ 
provinces and the district of Madras in the rario^ say^ 
of ^ \ 2 i I* Thus^ if the province of Madras should be 
entitled to send 320 members to the Union Council of 
State^ eight will be from North Madras^ eight from 
South Madras and four from the district of Madras+ 
In the Lower Chamber* the representation will prob¬ 
ably be based on populadon and no special rule of 
appordonment will be needed* 

Such are the broad outlines of the plan. It has several 
advantages: 

(ii) It meets to a large extent the demand for separate 
linguisdc provinces* By e.xtending or reducing the list 
of joint subjects* the degree of separation can be varied 
in cither direction to any desired extent* so that the 
scheme is flexible. 

(t) It avoids unnecessary overhead expenditure. 

(c) It can be extended to the administration of excluded 
or partially excluded areas within a province ; of the pre- 
dominanlly Muslim and the predominantly non-Muslim 
areas in Bengal and the Panjab; of the two valleys 
and the hill districts in Assam; and* generally speak¬ 
ing, of distinct racial or other areas in any province. 

(d) It does not create new provinces and is indeed no 
more than a particular way of administering existing 
provinces* 

Among the defects of the plan is that it does not provide 
for a case w'here the linguistic or other area is spread over 
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tH'o or more provinces. But even in such a ease, the demarca¬ 
tion of the portiom of the area in each province, which the 
plan compels, would be a useful step towards their subsequent 
integration when the creation of new provinces becomes 
possible. Meanwhile, even if they arc in different provinces 
for the time being, they can act together fay mutual agreement 
in cultural and social matters, implementing the agreement, 
if necessary, by identical Acts of their respective legislatures. 

The plan suggested above, on this subject, may at first 
sight seem cumbrous, although the actual provisions in the 
.constitution necessary to give effect to it arc very few. The 
detailed arrangements will, in fact, have to be secured, not 
by provisions in the constitution itself, but by rules of 
business framed under the constitution. If any particular 
arrangement is found to be needlessly cumbrous, it can be 
altered immediately by alteiing the relev a nt rule of business, 
no amendinent of the constitution being required. 

An alternative plan Is suggested by an analysts of the 
govcmtncnul machinery in the United Kingdom. For this 
purpose, it is useful to study the administrative arrangements 
that obtained in that country, say, in t9i2, when the whole 
of Ireland was still a part of the United Kingdom. In the 
United Kingdom Cabinet of 1912, there were 15 membeis 
■concerned with domesdc administration. Of these, only four 
dealt w'ith subjects of common concern and cxerdsed their 
administrative powers uniformly in each of the three parts of 
the United Kingdom, ij., England (including Wales), 
Scotland and Ireland. Of the rest, three were exclusively 
English officials in the sense that their functions were confined 
to England; one (the Secretary of State for Scotland) had 
functions only in Scotland; one (the Chief Secretary to the 
Lord Lieutenant) had functions only In Ireland; othcis had 
some functions in one pan and some in more than one. But 
all fiffeen were members of one Cabme4 responsible to one 
Parliament. There was, besides, another member in a 
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peculiar position: the Secretary of State for India. His 
functions related to the admiiustration of territory not included 
in the United h.ingdoin at all and not sending any representa¬ 
tives to Parliament. He wa5» therefore, provided with a 
Council designed to give Mm the necessary local knowledge, 
and although responsible to Parliament, he could not act, 
in Certain matters, except with the concurrence of a majority 
of the Council, 

On the legislative side also, although in theory there is 
but one Parliament, in pmedee there is some measure of 
regionalism. Thus all Bills relating exclusively to Scotland 
are referred, afler second reading, to a Grand Committee 
conristing of the whole body of Scottish members, with the 
addidon of 15 others specially appointed for each BiiJ. 
Moreover, although the legislature itself is unitary, the 
resulting legislation is not; for example, out of 458 public Acts 
passed during the decade 1901-1910, only 252 applied uni¬ 
formly to the whole of the United Kingdom. [See Marriott’s 
Mtekanism of the Modem State, Vol. I, pp. 166, 167 .J 

Let us apply this plan to a province like Assam and con¬ 
sider the arrangements that would result. Assam comprises 
two sharply-contrasted valleys, the Assam Valley and the 
Surma Valley, besides certain tracts forming the " excluded 
areas” and certain other tracts fomiing the “partially 
excluded areas” of the Government of India Act of 1935. 
The excluded areas ” in Assam do not send any representa¬ 
tives to the provincial legislature and arc, to that extent, 
in the same position as India with respect to the ParUament 
of the United Kingdom. Proceeding on the United Kingdom 
analogy, wc should, therefore, have for Assam some such 
arrangements as the following ; 

(1) There would be a single Cabinet responsible to the 
provincial legislature, 

fa) Some members of the Cabinet would deal with subjects 
of common concern to all parts of the province and 
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would, in respect of these subjects, eatercise fiinctions 
over the whole province, including the excluded and 
partially excluded areas as well as the two vdkys. 

(3) There would be a minister or gtottp of ministers for 
the Assam Valley to deal with the other subjects for 
that valley; similarly there would be another minister 
or group of ministers to deal with the same subjects 
for the Surma Valley; so too, a minister for the 
partially excluded areas and a minister for the excluded 
areas. These iast-meutioned areas are not likely to 
require more than a single minis ter each. 

(4) As the excluded areas are not represented m the 
provincial legislature, the minister for those areas 
might be provided uith a council of advisers with 
local knowledge, whose concurrence might be made 
obligatory in certain matters^. 

(5) Legislation relating exclusively to one or more of the 
four regions might, by convention, be committed 
exclusively to representatives of the affected region or 
regions, representatives of the other n^ons refraining 
from taking part in the proceedings at any stage. 

These arrangements do not involve the creation of new 
provinces, but only constitute a particular mode of administer- 
ing an cxisdng province. 
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UNION SUltJECTS 

I 

Paragraph 15 (1} of the Cabinet Delegation's statement, 
dated May 16, 1946, recommends that there should be a 
Union of India which should deal vdtb the subjects of foreign 
affairs, defence and communications^ The precise content 
of each of these categories has not been defined and qnesdons 
vsill doubtless arise on this point in the cout^ of the proceed¬ 
ings of the Constituent Assembly, The following references 
may be useful: 

AMBIT OF “FOREIGN AFFAIRS" 

The plain dictionary meaning of “ foreign ”: ** Dealing 
with matters concerning other countries.” (.Ymi Oxfird 
English DktionatyJ) 

The sense in which the term has been used in Empire 
constitutions: 

(1) Section 5[ (xxi^) of the Australian Constitution, “ Ex¬ 
ternal Affairs". See Dr. Wynes*s LggislaHi^i and ExioiiiDe 
Powers in Auslratm, 1936, pp. 205-232; also Quick and 
Garran*s commentary on the section. These authors agree 
that ** external afiairs ” as used in the section extends to — 

(i) the external representation of Australia by accredited 
agents; 

(ii) the conduct of the business and promotion of the 
interests of Australia in outride countries; and 

12 
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(iii) extradition, 

{2) Entry 3 of list I in the seventh schedule to the Gavem- 
mcnt of India Act, 1935 nins‘ 

“External affairs; implementing of treaties and agree¬ 
ments with other countries; extradition^ including the 
surrender of criminals and accused persons to parts of His 
Majesty's Dominions outride India.” 

The items following “ external affairs ” in this entry arcj 
it may be contended^ illustrative of what constitutes “ external 
affairs But are they exhaustive? For example^ take immi¬ 
gration and emigration or naturalUadon. Both in the Austra¬ 
lian Constitution and in the Govcmtncni of India Act of 
*935^ these subjects are mentioned separately from “ external 
affairs”. [Section 51 {xx™) and (xix) of the Australian Con¬ 
stitution and entries 17 and 49 of list 1 in the seventh sche¬ 
dule to the Government of India Act* 1933-1 Hoes this neces¬ 
sarily imply that these subjects are not iocluded in external 
affairs’'? Note in this connection that “ the relations of the 
Commonwealth with the islands of the Pacific ” is also sepa¬ 
rately enumerated in the Australian Constitution [section 51 
(xxx)], although this is obviously “ external affairs which 

shows that the enumerations arc not alw^ays mutually exclusive. 
Note further that the Foreign Office in England deals not only 
with treaties and extradidori, but also* aiid, with nation¬ 
ality j naturalisation, prize courts, territorial waters, deporta¬ 
tions, passports and visas. [Thf Farngn Oj^ce by Sir John 
Tilley and Stephen Gaselcc, 1933^ p- 287]. In nationality 
cas^, the Foreign Office works very closely w^ith the Home 
Office {cp. ciL, p. 291)- As will be pointed out presendy, 
administrative practice may be relevant in this tnatlcr. 

To what extent can foreign trade and commerce be said to 
be comprised in " foreign affairs ”? If we may be guided by 
English practice, it is relevant to observe that the English 
Foreign Office was always concerned with the promotion of 
trade (fip. at., p. 228) and there has been a sort of rivalry 
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benveen that Office and the Board of Trade as to who should 
be master of the Department of Overseas Trade. It Is now 
partly under the Foreign Office and partly under the Board 
of Trade {op. dt., p. 2491). General commerdai policy Is the 
responsibility of the Board of Trade; the duty of the Ovciscas 
Trade Department is to give effect to that policy. In other 
wordsj general commercial policy is not included in foreign 
affairs ”, but giving effect to it in foreign countries U {op, rih, 
pp. 249-250), 

How far is administrative practice a Icgilimato criterion 
in these matters? In Croft v. [' 933 ] A. C. 156, 165, 

the Privy Council observed: "When a power is conferred to 
legislate on a particular topic, it is important, in determining 
the scope of the power, to have regard to what is ordinarily 
treated as embraced within that topic in legislative practice 
and particularly in the legislative practice of the State 
which has conferred the power," By analogy, a power 
to " deal with ” a certain topic must be similarly construed 
in the light of administrative practice. And since the 
power in the present case may be said to be conferred by the 
Cabinet Delegation's statement, it is the administrative prac¬ 
tice of the United Kingdom that is particularly relevant. 

Can the Union utilise the treaty-mating power given to it 
by the category foreign aflairs" for the purpose, say, of 
enforcing a forty-hour week in selected Indian industrits, 
" conditions of labour ” being assumed to be a provincial 
subject? Dr, Wyncs answers a similar quesdon under the 
Australian Constitution in the affiimative [" Legislative and 
Execudve Powers in .Australia 1936, p. 209]; but he wrote 
before the Privy Council decision in AUor^'^tntrel for Csnads 
V. AitomejhGeRtrsi for Ontario and Others (1937 A. C. p. 326), 
In this case, the Privy Council ruled as invalid certain Acts 
of the Canadian Parliament regulating conditions of labour 
in various ways, as the Icgisladon related to a provincial 
subject, although It was sought to be justified on the ground 


100 INDIA’S CONSTITUTION IN THE MAKING 


that it was required to give effect to certain internadonal con¬ 
ventions which had been ratified by the Dominion of Canada. 

“ The Domiiijon cannot, merely by making promises to forttgn 
countries, clothe itself with legislative authority inconsistent vdth 
the constitution which gave it birth. , , , It must not be 
though t that the result of this decision is that Canada is incom¬ 
petent to legislate in performance of treaty obligations. In totaliqi' 
of I^isiative powers. Dominion and provincial together, she is 
fully equipped. But the legislative powers remain distributed 
and if, in the exercise of her new functions derived from her nei*' 
International status, Canada incurs obligations, they must, so 
far as Itgislation be concerned, when they deal with provincial 
classes of subjects, be dealt with by co-operation between the 
Dominion and the provinces." 

It is inter^ting to note that the existing provision on this 
point in the Government of India Act, 1935, follows a similar 
view. Sec section 106 (i): “The Federal Legislature shall not, 
by reason only of the entry in the Federal legislative list 
relating to the implementing of treaties and agreements with 
other countries, have power to make any law for any province 
except with the previous consent of the Governor.” 

The American case, Tht United States of Ameriea v. Curtiss- 
Wright Export Corporation, reported in 299 U.S. 304-333, 
contains a useful discussion of the foreign relations ” power 
in the U.S.A. The point of interest is that in certain circum¬ 
stances a penal tariff or even a total prohibition of the import 
of goods may come within its ambit. For example, if a 
foreign country dberiminates against the nationals or the 
goods of the Indian Union, the Union may, in the dbeha^e 
of Its functions in relation to foreign affairs, retaliate either 
by prescribing a penal duty on the import of the goods of 
that country or by prohibiting their import altogether. [See 
foot-note at p. 324 of the above report.] In certiun circum¬ 
stances, therefore, the “ foreign affairs ” power may include 
powers in relation to the import of goods from a Foreign 
country, although normally the powers may be dbtinct. 
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It may be useful to note the classes of external matters, 
whether described as foreign or external affairs or not, which 
are dealt with by the Centre in various constitutions: 

The United States or x^msrica 


Artkle l— 

Steixon 8.— The Congress shall have power ... to regulate 
commerce with foreign nations . . .; to establish a uniform 
rule of naturalisation . * .; to regulate the value of foreign 
coin . . .; to define and punish piracies and felonies commit¬ 
ted on the high seas; and offences against the law of nations; 
to declare w'ar . . . ; and to make all lass's, which shall 
be necessary and proper for carrying into execution the 
foregoing powers. 

Sttlim 9,-—^The migration or importation of such persons as 
any of the States now existing shall think proper to admit 
shall not be prohibited by Congress prior to the year 1808, 
but a tax or duty may be imposed on such importation not 
exceeding 10 dollars for each person. 

Canada 

The Canadian Parliament has power to make laws for the 
peace, order and good government of Canada in relation to 
all matters not coming within the classes of subjects assigned 
exclusively to the legislatures of the provinces. No aspect of 
foreign affairs is assigned to the pro\'incial legislatures. On 
the other hand, for greater certainty and vrithout prejudice to 
the generality of the residuary powers of the Canadian Parha- 
ment, the follo\»ing powers have been expressly conferred 
exclusively on the Parliament of Canada: 

The regulation of trade and commerce; and naturalisation 
and aliens. 

{Si( section 91, entries 2 and 25.) 
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AuSTEtALIA 

The Commonwealth Parliament has power to make laws 
with respect to— 

Trade and commerce with other countries, naturalisation 
and aliens^ foreign corporadonsj immigration and emigra¬ 
tion, external affairs, the relations of the Gominonwcalth 
with the islands of the Pacific, and matters incidental to 
the execution of any of these powers. 

[iSfi section 51, items (*), (#x), {xxx) 

and 

South Africa 

The Union Parhament has full power to make laws for the 
peace^ order and good government of the Union; in other 
words, it has plenary powers in respect of all subjects, (See 
section 59 of the Union Constitudon.) 

Inoia 

Under the Act of 1935, the Federal Icgisladve list 
comprises— 

Preventis'e detenuon for reasons of State coanected with 
cxtcmaL aflaiis. 

External affairs; the hnplemfindng of treaiks and agreements 
w^th other countries; extradition. 

Admission into, and emigration and expuhion from, India; 
pilgrimages to places beyond India, 

Import and export across customs fronders. 

Admiralty Jurisdictioti. 

Naturalisation. 

{Set entries i, 3, 17, ig, 21 and 49 in list I of the seventh 
schedule to the Act.) 
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Under the Compact of 1B67, the following subjects were 
declared to be common to the two halves of the dual 
monarchy: 

Foreign atfairs, including diplomatic and cornmcrdal agenda 
foreign countries; but the ratification of treaties, so far 
as it was constitudonaUy required, w?s resm^cd to the two 
separate ParUaments. 

Among subjects which were not commoKj but were to be 
dealt with according to principles agreed upon from time 
to time, w'ere: 

Commercial affairs and especially the tariff; indirect taaees 
affecting Industrial production; money and coinage; and the 
military system* 

These subjects^ most of which, in other federations, fall 
within the province of the Central kgislamre, were regulated 
in the dual monarchy by concurrent statutes of the two 
Parliaments and thus nearly everything in the nature of 
positive law had to be enacted separately in Austria and 
Hungary* 

(*Sff LowelPs GovernmerUs md Pariiis in CrniintniM Europe^ 
1917, VoL ll,pp. 165;-! 79.) 

Switzerland 

Artiile 8— 

The Confederation alone has the right to declare war and 
to make peace as well as to conclude alliances and treaties 
with foreign States, especially customs arrangements and 
commercial treaties* 

ArikU 9 — 

In exceptional cases,, the cantons retain the right to con¬ 
clude treaties with foreign States on matters concerning 
public economy and neighbourhood and police relations; 
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however, such treaties shall contain nothing contrary to the 
Confederation and to the rights of other cantons.* 

Article to— 

The official relations between the cantons and foreign 
governments or their representatives shall take place through 
the medium of the Federal Council. 

However, the cantons may correspond directly with the 
subordinate authorities and agents of a foreign State when 
dealing with the matters mentioned in the preceding article. 

ArtieU 69 (a)'— 

The Confederation is responsible for the control of imports 
on the national frontier. 

AriieU 69 (i)—■ 

The Confederation has the right to legislate on foreigners 
entering and lea^dng the country and on their sojourn and 
establishment within it. 

The cantons shall, in accordance with federal law, dedde 
on the sojourn and establishment of foreigners. However, the 
Confederation has the right to decide in final appcal^— 

(a) on cantonal authorisation of prolonged sojourn and estab¬ 
lishment, JK well as on favours granted in this connection, 
(fi) on the violation of treaties of establishment, 

(e) on cantonal expulsions when they have repercussions on 
the territory of the Confederation, 

(^) on the refusal of the right of asylum. 

Arttclf 

The Confederation has the right to expel from its territory 
the foreigners who jeopardise the interior or exterior security 
of Switzerland. 


* For insunce, Jf the canioo of Tieino condude* a trctiy with Italy for 
funuthiag uJt thii doa djdi a^eet the Ooofedentioft. See Thi Swiii 
by Adanu ud Cunningbain, 1889, p. 30, footnote. 
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Article 14— 

The jurisdiction of the Union of Soviet Socialist Republics, 
as represented by its highest organs of State authority and 
organs of government, extends to— 

(d) representation of the Union in international relations, con* 
elusion and radiication of treaties with other States; and 
the establishment of the general character of the relations 
between the Union Republic and foreign States, 

( 5 ) questions of war and peace; 

m * • * 

(A) foreign trad# on tht basis of State monopoly ; 

(r) laws on the rights of foreigners . 

AMBIT OF DEFENCE POW'ER 

I. See the Report of the Joint Committee on Indian Con¬ 
stitutional Reforms, Vol, I, para, 238: “Apart from a con¬ 
siderable revision of the language of the fiist five entries of 
list I, as they appear In the White Paper, which collecdvely 
define the ambit of the reserved subject of defence, etc,’* 
From this it follows that in the opinion of the Joint Com¬ 
mittee the first five entries of list I of the WTiite Paper col¬ 
lectively define the ambit of “defence”. The White Paper 
in question is printed as Appendix VI to the Report and it 
will be seen that the first five entries of list I of that Paper 
arc etjuivalent to entries i and 2 of list I in the seventh 
schedule to the Act of 1935 plus ** the common defence of 
India in time of an emergency declared by the Govemor- 
Ccneral ” plus "the employment of the armed forces of His 
Majesty for the defence of the provinces against internal 
disturbance and for the execution and main tenance of the laws 
of the Federation and the provinces”. The defence of India 
in a declared emergency is now provided for in section 102 
of the Act of 1935. 


1 B 6 INDIA'S CONSTITUTION IN THE MAKING 


a. Sec the Austfalian Bread Case, a i C.L.R. 433 {Fany p, 
Bumett)^ in which the validity of a w ar-time regulation fixing 
the maximum price of bread was impugned. The regulation 
was held valid by a majority of 5 to 2, Isaacs J. held that 
“ defence ” included evetything in rtltdion to natioTtal defence 
that the Coinmonwealth Parliament might deem advisable to enact 
ip- 455)* Griffith C, —“ The word ' defence ’ of itself 
includes all acts of such a kind as may be done in the 
United Kingdom either under the authority of Parliament 
or under the Royal Prerogative for the purpose of the defence 
of the realm ... A includes fireparation for war in time of 
peace and any such action in lime of war as may conduce 
to the successTul prosecution of the war and defeat of the 
enemy.” {Jbid., p. 440.) 

3. Note that in Australia the entry in section 51 (ri) of 
the Commonwealth Constitution relates to the " naval and 
military defence ” of the Commonwealth. Hence the dissen¬ 
tient judgment in the above case that pricc-hxing was outside 
Commonwealth powers. 

4. See Dr. Wyncs’s LegislaHve and Execa^ve Powers in Australia, 
pp. 178-1 go, where the author discusses a large number of 
reported cases bearing on the subject of defence. 

5. It has been Held in Australia— 

(a) that it is not competent for the Commonwealth 
Parliament under its defence power to set up manu¬ 
facturing or engineering businesses ibr general com¬ 
mercial purposes in peace-time, merely because such 
activities may conduce to the works of a department 
of the defence administration [Commonwealth n. Austra¬ 
lian Shipping Board {1926} 39 C.L.R. i]; 

{b) but that it is competent for a Commonwealth 
clothing factory, created essentially for defence 
purposes, to engage incidentally in commercial 
transactions. [AUom^Gcneral for Vietoria v. The 
Commonwealth (i g34-5) 52 C.L,R. 533,] 
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The latter decision has dbdnguished the former on the 
ground that the Axistralian shipping board was not au organ 
of the Executive Govemmcnt itself The Conamonwealth 
clothing factory, on the other hand, had been established 
by the Commonvsxaltb Government itself in 19^^ 
manufacture of naval and military equipment and unifornis* 
During the war of i9i4'i9iB, there was a large increase in 
the output of the factory j at the cud of the w'ar, the demand 
for naval and military clothing was very greatly reduced; 
but* rather than reduce staff or plant, the factory accepted 
orders from other Government departments and from public 
bodies^ The legality of this couis^c was challenged at the 
instance of the Victorian chamber of manuracturers. The 
High Court held in effect that it was dearly necessary for 
the efficient defence of the Commonwealth to maintain intact 
the trained complement of the factory^ so as to be prepared 
to meet the demands which w^ould inevitably be made upon 
the factory in the event of war 

" It is obvious that the maintenance of a factory to mate 
naval and military^ equipment is within the field of legislative 
power. The meth^ of its internal organisation in time of peace 
is largely a matter for delennination by those to whom ii 
entrusted the sole responsibility for the conduct of naval and 
military defence. In parttcular, the retention of all membets of 
a specially trained and specially eflicient staff might well be 
considered necessary and it might well he thought that the policy 
involved in such letention could not be efrectivcly carried out 
unless that staff was fully eogaged. Consequently, the ^alcs of 
clothing to bodies outside the regular naval and military forces 
are not to be regarded as the main or essential purpose of this 
part of the business, but as incidents in the maintenance for war 
purposes of an eMcntial part of llie munitions branch of the 
defence arm. In such a matter, much must be left to the discre¬ 
tion of the Governor'Ccneral and the responsible minbfcrs," 

(p. 558 ) 

6 . In the U.S.A., the **>var power** of Congress ex¬ 
tends to — 
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the raising and supporting of armies, the provision 
and maintenance of a navy, the governance of the 
land and naval forces, and the organising and calling 
forth of the militia; 

but the right of the people to Itcep and bear arms is not to 
be infringed. In addition. Congress has of course the power 
to make all laws necessary and proper for carrying into 
execution the foregoing powers. (See article I, section B, of 
the Constitution of the U.S.A.) 

Writing in Dodd, in on CoTtstilutiittuil Imw (Shorter 
Selection), says: 

** The participation of the United States in the world war 
(1917-1919') was the occasion for a more extensive exercise of 
federal war powers than ever hefoie in our history, both as 
regards strictly mililary matters and the incidental civil control 
of the energy and resources of the nation. No act of Congress 
was held invalid by the Federal Supreme Court, as outside the 
War power, and only part of onc~-thc Uever Act -for exercising 
a war power in a forbidden way." (p- 338) 

For the almost limitless activities which may be undertaken 
in exercise of the war power, see pp. 59 to 184 of the United 
States Government Manual, 1945, first edition, describing the 
** Council of National Defence ” (formed under an Act of 
Congress in 1916, for the “co-ordination of industries and 
resources for the national security and welfare ” and " the 
creation of relations which render possible in time of need 
the immediate concentration and utilisation of the resources 
of the nation ”) and the various emergency war agencies set 
up during the last two world wars. 
j. The following accounts— 

(fl) of the Austro-Hungarian defence system and 
{h) of the Swiss defence system, 
taken respectively from Lowcll*s GoveTnrnmls and PttfUts in 
Conlinentat Europe (pp. Gartmmenls of Coniinentai 

Europe, 1940. edited by James T. Shotwcll (pp. 1018-1030), 
may be of interest: 
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**Tlic next department of the joint adminiairation is that of 
war^ and here ^ain is found the straiigc mixture of federal 
union and inicmational alliance that is characteristic of the 
relations of Austria and Hungary* The regular army and the 
navy are institutions of the joint monarchy, although tl^cy arc 
governed hy separate standing Ia%s^ of the two States, which are^ 
of course, substantially identical* These laws deiermincp among 
other thingsj the number of the troops, and provide that the 
men shall be furnished by the two countries in proportion to 
population; but the contingent of recruits required from each 
countT)' is voted annually by its own Parliament. It is useless to 
inquire what would happen if cither half of the Empire should 
rcfiisc to raise its quota of troops^ for there is no possible means 
of cotupuJsion; and in this, as in most other cases^ the smooth 
wwking of the joint government depends ultiinately on a con¬ 
stant harmony between the Cabinets of Vienna and Buda-Pcslh. 
After ihe recruits arc enlisted they arc under the control and in 
the pay of the joint administration. The Emperor, as Com- 
mandcT-in-Chief^ appoiois the officerSj and n^gulatcs the organi¬ 
sation of the army. The minister of war, curiously enough^ is- 
not required to countersign acts of this nature^* but he is 
responsible for all other matters, such as the commissariat, 
equipment and militaiy^ schools. 

" Besides the regular army, w^hieh belongs to the joint govern¬ 
ment, there are military' bodies, called in Austria the Liindwffff^^ 
and in Hungary the HonvedSt which are special institutioia of 
the separate halves of the monarchy. Tlicsc troops are composed 
of the recruits that are noi needi^ for the contingents to the 
regular army and of the men who have already served their 
time in it. They form a sort of reservCi but cannot be ordered 
to march out of their own state without tlie permission of its 
Parliament; except that in case of absolute necessityj when the 
Parliament is not In session, the pcmiission may be given by the 
Cabinet of the country' to which they belong. AAer such a 
permission has been granted, however, tliey are subject to the 
orders of the general coxnmanding the regular army. The 
wfhr and H^ni^ds are organised under mdepenileiii laws which 
happen to be very much alike but are not necessarily so, and 

* Law or Dt?c* 2h Kc- 
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ihcir ordinary cxpcnsira arc home entirely by the country to 
which they belongs only the increase of cost arising froni their 
actual use in war bebag defrayed out of the joint treasur>^” 

The Swi^ Defence System 

Umisu^lFeatuFts ^For the defence of their neutrality 
the Swi&s rely not merely upon the pledges of other States but 
also up<ini their owTi army and aiixiUary air service. The Swiss 
army differs quite remarkably from the pretmling Continental 
military systems. To be sure, like all her neighbours^ Switzerland 
has adopted imiversa! and compulsory imlitar)^ service. Except 
for those exempted for reasons of physical or mental incapacity 
whOj incidentally, are required to pay a military exemption tax, 
every Swiss citizen must begin his initial period of army service 
during his ninteeuth year. This initial period, however* Is not 
the two or et'en one-year interval normally rcqiiircd of other 
CondnenCaJ military rccruiia. The Swiss infantry recruit is called 
to the colours for a period of approximately three months, during 
which he is thomughly grounded in military essentials. At the 
end of this period he is considered a full-fledged member of the 
army^s fir^t-line troops^ known as the or EiiU^ and resumes 

his civilian acth^ties. Recruits m other branches of the service 
have similar training periods, ranging from 60 days for the 
medical and supply corps to 102 day's for the ca^'alry^ Ehiring 
the next 12 years the inlkntry recruit is called to the colours 
annually for 13 -day periods to repeat the courses of Instrucdon 
he received as a recruit and to supplement that ]n5try:ction+ 
From the end of his thirty-seeojid year until his forty-hnst, the 
Swiss soldier U enrolled in the l^r^dwfkr or first reserve and fiom 
his forty-first year until his forty-eighth ^ in the Landsturm or 
second reserve. During these 16 years the time actually spent 
with tile colours in periods of peace is about twu weeks. Aho- 
gethcr* thercforei the formal training of the Swiss soldier through¬ 
out his aedve afliliadon with the army rarely exceeds seven or 
eight months. It must be added that both before and during his 
militaiy career* the Swiss infantryman** formal training is usually 
supplemented by practice in drill and marksmanship in the 
^^rious volunteer rifle clubs w'hich dot the land and receive 
active support from the public authorities. Recently annual 
practice in musketry under the jurisdiction of a ride club has 
been made compulsory for all hrst-linc and Landw^kr troops. 
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'‘Soil another unmual feature of the Swiss military system is the 
absence of a pemianent professional mili tary staff. No person can 
be appointed to the rank of contmandcr-ui^eiiier except in time 
of tiadonaJ emergency when the Federal Assembly has decreed 
general mobilisation; the appointment, moreov'er, lapses as 
soon as the emergency has passed, A Commander-in-Clhcr has 
been appointed on four different occasions since 1848, The most 
recent appointment is that of Colonel Henri Guisan, who took 
■charge of the forces which the Conredcradon mobilised at the 
outbreak of the European War in September, 1939. The only 
military officiab in the permanent service of the federal govern- 
tnent are those engaged in staff work in the military department 
of the Federal Coiindi and those ofUcers and non-commissioned 
olHceis who Lnstnict army recruits. Of these there arc at present 
about 300. The regular commissioned and non-commissioned 
officers of the army are recruited from the ranks and, like the 
private soldiers, arc called upon only intcimittcntly to serve with 
the colours after ihcir initial peri<^ of training and study; at 
other times they arc engaged in ordinary civilian pursuits, 

PoStical Control: A third distinctive feature of the Swiss 
army sj’stcm is the dual character of the political autliority which 
has juiisdicdon over it. Although the cTurent of constitutional 
reform since 1874 has run strongly in the direction of centralising 
military jurisdiction in the government of the Confederation, the 
cantonal governments still exercise many military prerogatives. 
Within their respective territories they enforoc most of the federal 
mUitary regulations, keep the military registers, call the troops 
to the colours, arid provide them with ihdr pcisonal equipment. 
They also form the principal infantry units and appoint their 
non-commissioned and commissioned officers, the latter up to 
the rank of captain. Military powers are exercised by the can¬ 
tonal authorities under the supervision and with the approval 
of the Federal military department; and for at least a portion of 
the expenditure they incur, the cantons are rcinibuiscd by the 
Federal Government. 

" Ji'fuf Defence Mrasttres: The Swiss military system provide an 
organised and disciplined force of approximately 425.000 lirsi- 
and second-line troopis subject to mobilisation during pcriorls of 
national emergency. It is a system well adapted to the nation's 
democratic and fcdcralistic political institutions; and despite the 
strictures of certain Swiss politicians, there is little evidence that 
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the system inapins the militamdc influence commonly assodat^ 
professional armies. Whether thb system can P™vi^ 
Switzerland with an adequate defence organisation at a tme like 
the present ia another question. With neighbouring ^Ihgcre^t 
Great Powers but poorly concealing imetientbt and impein^ 
ambldons which could quite logically include Switzerland, ^d 
with offertsivc military weapons developed to such a point that 
not even Switzerland's peculiar topography any longer affords a 
serious obstacle to invasion, this question has become^ a \'ery 
grave one. The Swiss themselves appear to be pondering h at 
length and to have concluded that their defence uecds strengthen* 
itiff At any rate the Federal Council, with the concurrtJice of a 
popular majority in a referendum held in 1936 , has taken steps 
to incmast the period of active training with the army, to 
supplement military aviation and artillery' service, to perfect 
anti-aircraft defence and defence against g^ attacks, and to 
strengthen every variety of border fortification. Moreover, as 
long as the period of national emergency, decreed at the end of 
August 1939 , continues, the Swiss army, at least par^lly 
mobilised, will maintain a contmuoiis watch on the rtations 
frontiers.” 

AMBIT OF COMMUNICATIONS” 

1, " Commuiticadons ” is a wide term and, interpreted in 
the widest possible sense, would include even village roads. 
Some such qualification as "inter-unit” may have to be 
imported, if “ communications ” not extending beyond the 
limits of a province or State and not connected wiifi any 
inter-unit line of communications are not to be dealt with by 
the Union. 

2. As to the detailed items which " commutiicadons ” may 
include, see, in particular, entry' 7 of list I and entry i8 of 
list II in the seventh schedule to the Government of India 
Act, 1935- It is clear from the former that posts and tele¬ 
graphs, including telephones, wireless and broadcasting would 
be induded under tbe existing constitution as " forms of 
communication”- The latter entry runs: " Communications, 
that is to say, roads, bridges, ferries and other means of 
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cominuiiication not spcdfied in list I* etc.” Tht means of 
communication ” included in list I are mainly railwaySj sea¬ 
ways and airways. Seaports, being related to sea communi¬ 
cations in much the same \yay as raiiw'ay stations arc related 
to railw^ays, would also probably be included in the term 
“ communlcaLions and similarly lighthouses and other 
safety devices for shipping and aircraft; so too^ the carriage 
of passengers and goods by rail or sea or air. Port ejuarandne 
cau hardly be dissociated from seaports or alrporis- Practi¬ 
cally, therefore, entries 7, i8j iio, 22^ 24, 25 and 26 of 
list 1 in the seventh schedule to the Act of 1935 he 

largely included in the term “ communications even if we 
limit it to Inter-unit communications. 

3- In Canada, besides the regulation of trade and com* 
tnerce and the postal services, the following enumerated 
subjects fall within the authority of the Canadian Parliairieut : 

Navigation and shipping; quarantine; UghiJiouscs; femes 
between a pro\^ncc and any British or foreign country or between 
two provinces; lines of steam or other ships, railways, canals, 
telegraphs and other works and undertakings connecting a 
province with any other protince or provinces or extending 
heyorid the limits of a province; lines of steamships betw^een a 
province and any British or foreign eouutr)'; and such works 
although situate within a provineCj arc declared by the ParlUi- 
ment of Canada to be for the general advanta^ of Caimda or 
for the advantage of two of more provinces. (*S?e section 91 , 
entries 9 , ID, 11 and 13 , and section 92 , entry 10 .) 

4- In Australia, the Commonwealth Parliament has power 
to make laws with respect to —- 

(1) trade and commerce with other countries and among the 
States; 

(2) postal^ telegraphicn telephonic and other like services; 

(3) lighthouses; 

( 4 ) quarantine; 

(5) the control of railways with respect to transport for the 
naval and military' purposes of the Commonwealth; 

13 
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(6) the acquisitioii, with the consent of a State, of any railwaj's 
of the Slate on lemis arranged between the Common¬ 
wealth and the State; and 

( 7 ) railway construction and extension in any State with the 
consent of that State. 

[Sff section 51 , items (i). Mi MOi (M» (^^ 0 * 

{xxxic) of the Australian Constitution.] 

It has also been made clear in a subsequent provision (section 
98 of the constitution) that the power of the Parliament to 
make laws W'ilh respect to trade and commerce extends to 
navigation and shipping and to railways owned by any State. 

Railways in Australia occupy, and occupied in Jpoo, a 
special position in that they were and are otvncd and carried 
on by the various State governments. Hence the power of 
the Commonwealth Parliament in respect of railways is some¬ 
what limited. [ 5 ff Dr. Wyncs’s Legislatiit and Executive Poweri 
in Australia, p. 160.} 

5. In the U. S, A., Congress has been granted express 
power to establish post ofliccs and post roads. See article I, 
secdon 8, U. S. A. Constitution, In other respects, federal 
power appears to have developed as incident to “inter-State 
commerce”. It has been held that "commerce” includes 
the telegraph, the telephone, the radio and communicarion by 
correspondence through the mails, besides railways aud navi¬ 
gation. (^Stt Dodd's Cases an Consitti/tional Caw, Siiorter Sclec" 
don, 1942, pl>. 356 and 391.} 

6. In Switzerland, the Confedcradon is responsible for legis¬ 
lation concerning navigation, as also legislation on the con¬ 
struction and working of rail roads and on aerial navigation. 
The postal and telegraph services belong to the Coiifcdtra- 
Uon. The Confederation can order at its expense or encourage 
by means of subsidies public works which interest the whole 
or any considerable part of Switzerland. The Confederation 
also exercises supreme control over the roads and bridges in 
whose maintenance it Is interested and can decree provisions 
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concerning motor traffic. articles 13^ 24^, 26^ 36, 37^ 
3711 and 37^*) 

7- In the Up S. S. R., the powers of the Union extend 
to tlic ** administratiort of trar^port and means of communU 
cation”. [See article 14 (m) of llie Comtitution of the 
U. S. S, R.], There arc separate departments (“ PcopIe^s 
Commissariats ”) for railways^ communkations and water 
transport. 

II 

Paragraph 15 (1) of the Cabinet Mission's statement of 
May i6j 1946 recommends that the Union of India should 
deal with foreign affairiSj dcfcpcc and commumcations and 
should have the powers necessary to raise the finances re¬ 
quired for these subjects. Whether these powers should be 
powers of direct taxation in the right of the Union or merely 
powers to le%7 contribudom from the provinces is a question 
of great importance on which the statement is siLent. One 
view is that the finances should be raked only by contnbntion 
and not by taxation. The other is that the Union should have 
the pK>wer of taxaiion. The experience of other couuiries may 
be useful in this connection. 

U.S.A. 

Before the present Constitution of the U*S.A. was framed 
by the Philadelphia Convention^ the States had been linked 
together in a loose confederacy by certain ardcles of Con¬ 
federation. Under these articles* they had only one central 
organ* the Congress of States* in which ail die States were on 
an equal footing. The purpose of the confederacy ivas to 
provide for the common defence of the States* the security of 
their liberties, and their general welfare. Article B provided 
that " all charges of war* and all other expenses that shall 
be incurred for the common defence or general welfare* and 
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allowed by the United Stales in Congress assembled, shall bo 
defrayed out of a eommon treasury, which shall be 
by the several States, in proportion to the value of all land 
within each State, granted to or surveyed for any i^rson 
. . , . The taxes for pacing that proportion shall be laid 
and levied by the authority and direction of the legislature^ 
the several States within the time agreed upon by the United 
States in Congress assembled." In other words. Congress was 
to determine the amount of money needed and to apportion 
to each State its share. 


“ Concrcss did so, but the States honoured the reqmsinons 
exactly to the extent that each saw fit, and Congress had no 
poi«-er and no right to enforce payment- VVhat ''"as t^ result. 

If one may judge by the complaints that were entered, it was 
more piofitablc to disobey than to obey. In the di« s^ts for 
funds to which it found itself reduced, Congress took advanta^ 
of the lack of information on land values to juggle with the 
estimates, so as to demand more of those States that had. 
previously shovm a willingness to pay. The financial siiuaPon 
^1-as so serious that early in 1781 before the articl« ^d been 
fijially ratified. Congress had already proposed to the States an 
amendment authorising the levy of a five per cent duty upon 
imports and upon goods condemned in pnze cases. The amcncl- 
ment was agreed to hy twelve States. But ano^er w'c^ness of 
the Confederation vras iierc revealed, in that the ^clcs could 
only be amended with the consent of all of the thirteen Slates. 
The refusal of Rhode Island was sufficient to block a measure 
that was approved of by the twelve others. In 1783 Con^s 
made another attempt to obtain a revenue by requesting author¬ 
ity for twenty-five years that the States should contribute in 
proportion S 1 , 500,000 annually, the basis of apporaonment being 
changed tom land values to munben of population, in which 
three-fifths of the slaves should Ire counted. In three years only 
nine of the States had given tlicir consent and some of three Ud 
consented in such a way as would have hampered the effective¬ 
ness of the plan. It was, however, the only relief in sight and in 
1786 Congress made a special appeal to the remaining States to 
act Before the end of the year, all of the States had respond™ 
with the exception of New York. Again tlic inaction of a single 
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State effectually blocked the "will of all the others." ( 77 j # Frandng 

of the CoBstitutitM by Farrand, 4-5.) 

It was to rectify these and other defects that the Phila¬ 
delphia Convention was called^ Under the constitution 
framed by that Convention — which is substantially the present 
Constitution of the U.S.A.—Congress has been pven “ power 
to lay and collect taxes, duties, imposts and excises to pay the 
debts and provide for the common defence and general welfare 
■of the United States”; **to borrow money on the credit of 
the United States”; to coin moncyj regulate the value 
thereof and of foreign coin”i. Thus, the right of direct taxation 
was substituted for the right of levying contributions. 

C.\NADA 

Under the British North America Act (section 91, item 2)^ 
the Centre has the power to raise money by any mode or 
system of taxation| to borrow money on the public credit; to 
regulate currency, coinage and legal tender as also the issue 
of paper money + The provinces arc limited to direct taxation 
within their own borders in order to the raising of revenue 
for pTovincial purposes and the borrowing of money on 
their ow^n credit. 

AUSTRALIA 

The Commonwealth, that is to say, the Centre, and the 
States have concurrent powers of taxation except that the 
imposition of duties of customs and excise belongs exclusively 
10 the Commonwealth. Gurrency, coinage, legal tender and 
the issue of paper money arc also Commonwealth subjects, the 
States being prohibited from coining money or making any¬ 
thing but gold and silver coin legal tender.* But even where 
the powers ate concurrent, section iog of the Constitution 

• (S« hxeIcxeu 5lp 52p S9 and 115 (if the CQmmatiwealth of AiiAtrali* 

CmBtiiuiiDn Aetp 1900j 
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Act provides that when a law of a State is inconsistent with 
a law of the Commonwealth, the latter shall prevail and the 
former shallj to the extent of the inconsistency, be invalid. 

SOUTH AFRICA 

In South Africa the Union (Centre) has plenary powers of 
taxation, because under section 59 of the Gonstitudon Act, 
the Union Parliament has full powers to make laws for the 
peace, order and good government of the Union^ The powder 
of the provinces is severely limited: 

'' Subject to the provisions of this Act and the assent of the 
Governor-General-in-Council as hereinafter provided* the 
Provincial Ck^uncil may make ordinances in relation to 
matters coming within the following classes of sabjects^ 
diat is to say, 

direct taxadon within the province in order to raise a 
Tcrvcnue for provincial purposes; 

(tt) the borrowing of money on the sole credit of the province 
witli the consent of the Govcmor-GcncraJ-iii-CDiindl and 
in accordance with the regulations to be flamed by 
Parliament (of the Union)* . . ” 

(Sec section B 5 of the Constitution Act.) But of couf^ the 
Union of South Aftica is not a federalion and ihc provinces arc 
almost completely subordinate to the Centre. 

SWITZERLAND 

According to article 42 of the coiistitution, the expenses of 
the Confederation have to be met— 

(fl) from the income of federal property; 

(b) from the proceeds of the federal customs; 

(r) from the proceeds of posts and tclcgTaphs; 

{d) from the proceeds of the powder monopoly; 

(e) from half of the gross receipts from the tax on military 
cxemplions levied by the cantons; 
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(/) from the contiibuiions of the cantons which shall be 
detennined by federal legislation with due regard to 
their wealth and resources; and 
(^) Irom stamp dutit 3 . 

“ As stat ed in the coivstitution, this is a decidedly imposing 
array of resoiiras. but upon analjsis it shrinks considerably. 
Contributions by the cantons recall the old regime when the 
small sums ncccssaiy Ibr the support of the Diet were thus 
procured. An ideal system for the appordonmenl of such con¬ 
tributions under the present federal government was wort^ out 
in 1875, but the central authorities have never asked for assistance 
on this basis. Posts, telegraphs and tdcpboncs yield moderate 
returns. The purpose of the powder monopoly csLablishcd in 
1848 was not to secure revenue but to assure the government 
adet^uate supplies for all purposes of this military necessity. 
Blasting powder is not includ^. However, the monopoly has 
been made to produce a small net profit annually. Receipts from 
tire military exemption lax law arc not large. They amounted to 
a little over a million francs a year in the beginning, increasing 
to 2,143,062 francs in 1910. As to the income from federal 
prctperly, it must be remembered that the new Central govern- 
mmt possessed very' little properly at the time of its creation in 
1848, All in all, therefore, in spite of the number of dilfercnt 
sources of revenue cnumcTated in the constitution, the real 
burden of providing For the expenditures of tlie Federation 
devolved very largely upKm one of them—namely, the federal 
customs.” {Goicrnnunt and Paiiites of Swiizntaiut by Brooks, 
pp. 180481,) 

The hisiory of currency and coinage in Switzerland k 
iuierestiiig. By' tlie constiiutioti of 1B741 the Federation was 
given the power to regulate by law the issue and redemption 
of batik notes, but it was specifically prohibited from creating 
a monopoly for the issue of such notes. This left the numerous 
banks chartered by the cantons actually in control of the 
field. In 1880, advocates of a national bank endeavoured to 
amend the constitution by initiative, but were unsuccessful. 
Eleven years later the movement succeeded. In its present 
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form article 39 of the constitution confers the right to issue 
bank notes and other similar paper money exclusively upon 
the Federation* 

A national bank mih headquarters in Berne and Zurich 
was opened in 1907 * “ As the agent of the govemment in iis 

difficult tasks of war finance, pardcularly in floating the 
mobUisation loans, the new national bank has proved itself 
one of the strongest foundation-stones of the whole federal 
structure/' (Brook, op. cit.^ ^ 94 ^} 

Under article 38 ^ the Federation alone has the right to t^5n 
money. 


** In Swlzerland the original division of taxing powers in the 
constitution of 18^18 allotted ciistocns dudes to the Central 
govemment [that is, the Federal Government] and practically 
KO other taxing power. The remaining pow'cis of indirect taxa* 
tion and the whole power of direct taxation seem to have been 
left to the cantons. This distribution came to be modified when 
SwIUEerland fck the effect of an event which probably affected 
federal public finance more than any other single factor—the 
First World War. Swtzerland wa^> not a belligerent but she 
felt the effeets of the war none the less. Her army was completely 
or pardally mobilised for over fifty months; her customs revenue 
fell sharply with the decline of international trade; and the 
revenue from the federal railways declined. To meet these 
increases in expenditure and decreases m revenue constitutional 
amendments were passed to authorise the Federal Government to 
enter the field ofdLrcct taxation^ Taxation ofincomeSj property 
and profits was imposed by amendments of 1915 and 1919 and 
a tax on securities, insurance premiums and the like^ by an 
amendment of 1917. In all the three cascs^ as 1 have mentioned 
earlier, an arrangement was made that the cantons should obtain 
some share in the proceeds of the tax. In 1925 a tax on tobacco 
was authorised by constitutional amendment. In ^938|^ largely 
to meet increased defence expenditure, an amendment of the 
constitution authorised taxes on war profits, income and capital, 
a tax on beer, and repealed the arrangement of 1917 by which 
the cantona shared in the yield of the stamp taxes.(K* C. 
Wheare, p. lOS.) 


UNION SUBJECTS 
AUSTRIA-HUNGARY 


2QL 


(Between 1867 and World War I) 

As already mentioned, during this period Austria and 
Hungary were separate States with a common monarch 
and a common administration in respect of foreign afTairs, 
defence and finance^ Except for a few insignificaiit matters* 
such as the lease of State property^ the sale of old material 
and the profits of the powder monopoly, the only direct source 
-of revenue belonging to the joint government was the customs 
tariff, which rested upon a treaty made between the two 
countries for ten years at a time in the form of identical 
Acts of the two Parliaments, Side by side with the budget of 
each State, there was a common budget which comprised the 
expenditure necessary for the common affairs^ The re^Ttiucs 
of the joint budget conristed mainly of the net proceeds of the 
customs and the quota or the proportional contribudoos of 
the two States^ TTiis quota was fixed for a period of ten 
years and generally coincided with the duration of the 
customs treaty, Undl 1897, Austria contributed 70 percent 
and Hungary 30 per cent of the joint expenditure remaining 
after deduedon of the yield from customs and other common 
re\'enucs. Subsequently, Hungary's quota was shghtly in¬ 
creased and in 1907* it w^as a litUe over 36 per cent. 


sm BASIL BLACKETT^S VERDICT ON PROVINCIAL CONTRJBtmONS 
m INDIA UNDER THE MESTON AWARD 

** Ever lince Uic ]i=raimu were iiiaugurat«lp ihc provincial mutribueiocf 
been a miHjtoM roimd the neck boUi ot the Cefitf*! Govenarnmt of ttw 
RrovinciaJ g^A'cmmcnUp poisoniog their mutu^ rdaiioifii and hainpcring Lbeir 
^evtry Action, Their quality, even more than thrir amount^ has itramed the 
mourcci of the giver and the pakicncc ocf the orcipflenl+ Tbcy have brought 
cufief, not blastnga, both to him who hat gi™ and to liim who has takas." 
{Biidget Stotcmcni ^1927-8}] 
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DEMOCRATIC EXECUTIVES 

He km are some particulars of the typCj nature and functions 
of the executives in ten democratic States: the United Kiug^ 
dom, Canada, Australia, South Africa, Ireland, the U.S.A.^ 
Switzerland, the U.S.S-R,, Sweden and Austria-Hungry' 
before its break-up at the end of the First World War. 

For each of thrae countries, the compostilou of the cxc- 
cutivCj the manner of its formation, its relation to the head 
of the State and its relation to the legislature are given* 

It win be seen that the executives in six of the ten States 
are of the British responsible type. Their chief characterisucs 
arc (I) that they are composed of leaders of a party or a 
coalition of parties; ( 2 ) the dominance of the Prime Minister; 
( 3 ) dependence on the majority of the legislature; and ( 4 ) 
collective responsibility* In spite of diflerent constitutional 
pro\'isions, the head of the State in these eases acts upon the 
advice of the executive except when it has lost the support of 
the legislature, when he has to replace it by another which 
has that support* Even in such caseSj he normally takes the 
advice of the outgoing Ministry, 

The constitution of the executive in the U^S.A. is entirely 
different in all respects except that the President dominates 
over his colleagues even more tlian the Prime Minister* There 
is no collective responsibility and neither the President nor 
the other members of the executive can be removed from 
office by any adverse vote of the legislature. 

The executive in Switzerland is midway between the two* 
It is elected by the legislature but holds office for a fixed 
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period- It sits in the Parliament but is not responsible to iL 
Tlicre is no person who dominatca it like the Prime Minister 
of Britain or the President of the U+S.Ap There is no strict 
coUcctive responsibility but tlie executive nortnally acts as 
a team^ 

In the U.S.S.R., the executive is elected by the Supreme 
Soviet and is responsible to it and 3 w^hen it is not in session, 
to the President. Here collective responsibility- seems to be 
enforced not so much by the constitution as by the domi- 
natiiig influence of the communist party. 

A dcscripdDn of the executive of Austria-Hungary under 
the Compact of 1867 has been added, because it was a curious 
instance of an executive without a legislature. 

THE UNITED KINGDOM 

The conduct of general executive business as weU as the 
superintendence and control of the executive branches of 
government and of the various departments of public admini¬ 
stration is vested in the Cabinet. It is a body of party poli¬ 
ticians selected from among the members of the party or 
group of parties which has a majority in the House of Com¬ 
mons. It is increasingly recognised, although there have been 
cxceptiom to the rule, that the Prime Minister must be in the 
House of Commons, as the government owes responsibility to 
that House alone. The composition of that House deteraiin-si^ 
the nature of the government* Until recently, the office of 
Prime Minbiter was unknown to law and the holder of that 
office was always holding a ministerial posiiiorif normally that 
of the I-lrst Lord of the Treasury. In the Ministers of the 
Crown Act, 1937 , statutory recognviion has been given to tliis 
office. The choice of the Prime Miotstcr is made by the King 
and the nature of the choice necessarily depends upon the 
state of parties in the House of CommonSn The simplest case 
is that in w^hich a party has a clear majority. The government 
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must clearly be formed out of that majority and, if it has a 
recognised leader, he will be the Prime Minister. The other 
members of the government arc not elected by the House of 
Commons. They arc chosen by the Prime Minister. This does 
not mean that the Sovereign may not have considerable in¬ 
fluence. Royal influence has even kept individuals out of 
office altogctlicr. But as against the King the Prime Minis¬ 
ter has the final word. He must have a government which 
can work together and which can secure the support of the 
House of Commons- I flic says that for this reason he must have 
the assistance of a certain person, the King must cither give 
way or find another Prime Minister. The King cannot com¬ 
mission another member of the same party- for that U to 
interfere with the internal affairs of the party and is contrary 
to precedent. He must;, thereforCj find another party which 
can secure the support of the House of Commons and it must 
be a strange House that b willing to support two aitemadve 
governments. Though the Prime Minister nominates or 
technically recommends, it is the King who appoints. Conso 
quently, though a new Prime Minister may recommend that 
one minister be superseded by another, it b not necessary for 
him to recommend that the existing minister be reappointed- 
That minister remains in office until his appointment b termi¬ 
nated. Though the right of choice of colleagues rests with the 
Prime Minister^ he has to secure a coherent Cabinet. For thb 
purpose consultations with other members of his party are 
usually inevitable. Ckmsequently^ the Prime Ministers free 
choice applies generally only to the less important Cabinet 
posts and to minor offices. But here again he has to consider 
the views of the heads of departments^ The practice b that 
the Prime Minister makes the appointment, but he consults 
the minbter under whom the junior minister wiU w^ork. The 
Prime Minbteris free choke is further limited by the necessity 
of allocating offices between the House of Commons and the 
House of Lords* It is provided by law that not more than six 
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Secretaries of State nor more than seven Under Secretaries of 
State shall sit in the House of Commons. But the Chancellor 
of the Exchequer, the Financial Secretary to the Treasury, 
Parliamentary Secretary' and junior l^tds of the Treasury 
and the Financial Setretarj' to the War Office arc usually in 
the House of Commons. The Lord Chancellor must be in the 
House of Lords, whether a peer or not* In practice he is 
always made a peer. If the head of a department is in the 
House of Lordsj his Under Secretary^ or Secretary must be in 
the House of Commons. The few heads of departments in the 
House of Lords are supported by the Lord President of the 
Council, the Lord Privy Seal or the Paymasier-Gcrteral (if 
any of these is a peer) and by the chief household officers. 
The responsibility of answering for the various unrepresented 
departments is divi ded among the holders of Utese offices. 

The House of Commons is suspicious of a minister without 
portfolio- The institution is less necessary in the British than 
in most Cabinets. For the Lord Privy^ Seal has no admini¬ 
strative duties; the functions of the I-ord President of the 
Council and Ae Chancellor of the Duchy of Lancaster are 
light; and the work of the First Commissioner of Works is 
not heavy'. Thus the Prime Minister has at his disposal three 
or four offices which can be filled by statesmen whe^e advice 
in the Cabinet is desired but who are unwilling or unable to 
undertake heavy' administrative work. Ministers wdthoul 
portfolio arc, nevertheless, not unknown. 

All the members of government arc not members of the 
Cabinet. In filling the offices, the Prime Minister has to 
determine who shall be in the Cabinet. The Lord President 
of the Council, the Lord Pri^y Seal, the eight Secretaries 
of State, the Chancellor of the Exchequer^ the Presidents of 
the Board of Trade and Education* the First Lord of Admi*' 
ralty and the ministcTs of health, labour and agriculture 
and fisheries arc always in the Cabinet* Twenty is now the 
minimum. Strictly, it is not necessary to take die King s 
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pleasure as to the promotion of a minister to Cabinet rank. 
The Cabinet is not a local entity and Cabinet rank is not due 
to an office. He is invited to attend by a purely informal note 
from the Prime Minister. For the Cabinet is merely a private 
mccung of the more important ministers. It is, however, the 
rule that Cabinet minister? should be sworn of the Council 
so as to apply to them the Privy Councillor’s oath. Since tliis 
involves an appointment the King’s consent must be obtained. 
Whatever the number of the Cabinet, or of the Ministry as a 
whole, there is joint and undivided responsibility to Parlia¬ 
ment, A minister can never plead lliat he was ignorant 
or unaware of what his colleagues were doing. The first 
mark of the Cabinet b united and indivbiblc responsibility- 
There is political homogeneity which is accompanied by the 
ascendancy of the Prime Minister. A minister who is not 
prqiarcd to defend a Cabinet decision must rcagn. Questions 
arc sometimes left as ** open questions,” so that any minister 
may vote or speak, as he pleases. The Sovereign is excluded 
from the meetings of the Cabinet. V\Ticn the retiring Prime 
Minister goes out of office die whole Cabinet is dissolved- The 
consequence is that all ministerial offices are placed at the 
Prime Minister’s disposal. This is so even if the new Prime 
Minister is the " old ” Prime Minister, that is when the Prime 
Minister is commissioned to form a new government. This, 
however, does not mean tliai all offices arc immediately 
vacant. It means only that the King, on the Prime Minister s 
advice, can exercise his legal right to dismiss the holder of 
any office held at the pleasure of the Crown. All the members 
of the Cabinet continue to hold their offices for transaction 
of current business until their successor? are appointed. 

The government is responsible to the House of Commons. 
' Responsibility docs not mean that every government act has 
to be reported to and approved by the House of Commons, 
The government needs express parliamentary approval for 
its legislative proposals and most of its expenditure. It has to 
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5 cck approvalj too^ of most of its proposab for taxation. It is 
called upon to explain and justify its administrative policy. 
If the House of Commons clearly shows that it does not 
propose to support die government—if, that is, the govern¬ 
ment has lost the " confidence of the House —it must resign 
or dissolve Parliamcntj both because of constitutional conven¬ 
tions and because government without constant parliament- 
nrji' support is legaHy impossible. It must not be thought, 
how^ever, that a single defeat necessarily demands cither 
resignation or dissolution. Such a result follows only w'here the 
■defeat implies loss of confidence. What the government will 
treat as a matter of sutficient importance to demand resigna¬ 
tion or dissolution is, primarily, a tjncsdoii for the govern¬ 
ment. The Opposition can always test the opinion of the 
House by a vote of no-con(idcnce. Minority governmcnis 
^rc more common than is commonly supposed. They arc 
undoubtedly weaker than majority governments. But they 
arc not so weak that they cannot govern. j\jid a government 
without a majority is not entirely disarmed. It stiU possesses 
the weapon of dissolution. 

British Govemmenis arc in fact expected to govern. If 
necessary they are expected to act even when they have no 
legal powers, fhey can rely on their majorities and on the 
commonsensc of the House to radfy their acts. There is and 
can be no Umitadon to retroactive legislation. 

An able monarch can have a conriderable influence on the 
policy of the government. He is in close touch with the 
Prime Minister and he reads the Cabinet minute. He may 
also have outside sources of informadon. He can cridcise 
governmental proposals and governmental acts. Though he 
must in the last resort accept a Cabinet decision, he is not 
bound to accept anything 1«5* He can, tliereforc* insist on 
the submission of any quesdon raised by a department and 
he can raise any question w'hich ought in his opinion to be 
submitted to the Cabinet. He receives and has a right to 
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receive an account of every Cabinet meetiog. There are^ 
however, certain prerogative powera which he cxercUcs on his 
own responsibility and w’hich may fitly be called personal 
prerogatives. Exactly what they arc is by no means clear, 
for there arc differences of opinion in respect of several of 
them. There is no controversy that he need not accept advice 
from a retiring Prime Minister as to the appointment of bis 
successor or that he need not accept advice as to the creation 
of peers so as to override the opposition of the House of 
Lords. There is controversy as to whether he can dismiss a 
government or dissolve Parliament when advised to do so. 
It has also been suggested that he could summon Parliament 
to meet where he pleased. 

There has been no precedent for dismissal of ministers in 
modern conditions. On the question of dismissal of a govern¬ 
ment, the general opinion is that it is not for the King to 
intervene except by warnings and protests. It is inevitable 
that a Sovereign who dismisses ministers or compels them to 
resign would be regarded as the ally of the Opposition and as 
such be made the subject of attack. The King’s function is to 
see that the constitution functions in the normal manner. It 
functions in the normal manner so long as the electors are 
asked to decide between parties at intereab of reasonable 
length. He would be justified in refusing to assent to a policy 
which subverted the democratic basis of the constitution by 
unnecessary' and indefinite prolongation of the life of Parlia¬ 
ment, by gerrymandering of the constituency in the interests 
of one party or by fundamental modification of the electoral 
sy'stcm to the same end. He would not be justified in other 
drcumstanccs. 

The King cannot dissolve Parliament without advice. The 
dissolution involves the acquiescence of ministers. It necessi¬ 
tates an Ordcr»in-Council and the Lord President accepts 
responsibility for summoning the Council. It necessitate a 
proclamation and writs of summons under the great seal 
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for which the Lord Chancellor accepts respond biltty. Con¬ 
sequently the King cannot secure a dissolution without 
“advice”. If ministers refuse to give such advice he can do 
no more than dismiss them. 

There has been no instance during the last too years of a 
refusal of a dissolution by the King when advised by the 
Cabinet. There has been nevertheless a persistent tradition 
that he could refuse if the circumstances arose, but this has 
been maintained only in theory. It can hardly be ocerdsed 
in practice. 

THE DOMINIONS IN GENERAL 

The Dominions referred to in this chapter arc the Dominion 
of Canada, the G>mmonweallh of Australia and the Union 
of South Africa. They belong to three different types. Canada 
is a Federation in which the units Have certain enumerated 
powers exclusively to themselves, while the residuary powers, 
some of w’hich are abo enumerated for greater certainty, are 
vested exclusively in the Centre. .Australia is also a Federation; 
but here the Centre has certain enumerated powers exclu¬ 
sively to itself; certain other poivcrs, also enumerated, belong 
concurrently to the Centre and the units; while the residuary 
powers are vested exclusively in the units. South Africa is not 
a Federation at all; it is a Union. Although there is a Centre 
with four units, the units have no exclusive powers. They have 
powers in certain specified matters, but subject to the over¬ 
riding powers of the Centre. Here we are concerned only 
with the form of the Central Goventment in each country. 
Nevertheless, one aspect of the provincial administrations in 
South Africa deserves mention. The provincial executive 
authority is vested in an executive committee consisting of an 
administrator appointed by the Govemor-Gcneral»in-Councjl 
and four members elected bjf the prctfiticial Ugislotufe after each 
genera] election. 

14 
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There arc certain features common to all the Dominion 
constitutions: 

(i) The executive authority of the Dominion is vested in 
the King and exercisable on his behalf by the Govemor- 
Gcneral, who in practice is appointed by the King 
primarily, if not solely, on the advice of the Dominion 
Ministry. 

(0} The Governor-General is advised, or aided and advised, 
by a Council variously called ” the Queen’s Privy 
Council ” (in Canada) or ** the Federal Executive 
Council ” (in Australia) or simply the Executive 
Council ” (in South Africa), Although the Ainctlon 
of " aid and advice ” is legally vested in the whole of 
the Council, in practice it is exercised by a smaller 
body, namely, the Cabinet of the day. Members of the 
Cabinet are, of course, also members of the Council. 
In addition, ex-ministers and sometimes persons who 
have never been ministers at all (for example, the 
Speakers of die legislature in Canada) are also mem¬ 
bers of the Council, Nevertheless, as already stated, it 
is only the Cabinet of the day that actually exercises 
the function of “aid and advice 

(3) A third Feature of the Dominion constitutions, stating 
broadly, is that though the written constitution dis¬ 
tinguishes functions to be exercised by the Governor- 
Gcncral-in-Council from those to he exercised by him 
individually, in practice the distinction Jm ceased to 
exist. Thus, in the Canadian Constitution, section la 
makes a distinction in terms between the powers, 
authorities and functions exercisable by the Governor- 
General wiili the advice and consent of, or in conjunc¬ 
tion with, the Council or any members thereof and 
tliosc exercisable by the Governor-General individ¬ 
ually j and the succeeding sections make it clear that 
certain rimctions, such as the summoning of the House 
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of Commons, filling up vacancies in the Senate, 
appointing judges pf the superior courts in the pro¬ 
vinces, assenting to Bilk, etc,, are to be exercised by 
the Governor-General individually. In the written 
Australian Constitution also there are certain functions 
vested in the Govemor-Gcncral-in-Council and others 
vested in the Governor-General alone. So, too, in the 
v^Titten Sou til African Constitution. In practice, how¬ 
ever, these distinctions have disappeared and conven¬ 
tions have grown up whereby the Governor-General 
almost always acts on advice. 

(4} The important point to note is that the constitution in 
Jact is often very different fmm the constitution in 
thgary, A great Canadian judge, lecturing on The 
Canadian Consdtution in Form and in Fact”, warned 
his audience at the outset tliat much of that constitu¬ 
tion is unwritten and that much of what is written k 
or may be misleading, 

CANADA 

Section II of the British North America Act provides that 
*' tljcrc shall be a Council to aid and advise in the Govern¬ 
ment of Canada, to be styled * the Queen** Pri'v'y Council for 
Canada and the persons who arc to be members of that 
Council shall be from time to time chosen and summoned 
by the Governor-General and sivom in as Priiy Councillors, 
and members thereof may be from time to time removed by 
the Goveraor-Gcneral." 

In practice, however, the function of " aid and advice ” is 
exercised by a small group of Privy Councillors—the Cabinet. 
The constitution of the Cabinet is, as in England, based on 
convention. The main principles arc that the Cabinet should 
be chosen only from the political party which commands a 
majority in the House of Commons and that only members 
of Parliament can hold Cabinet offices. There is no statutory 
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or other written prohibition against a non-member being a 
minister^ and instances have been known of a minister being 
for a short rime without a scat in either House. But the un¬ 
written rule is as stated above. Appomiment to all Cabinet 
is made by the Govcnaor-Gcneral on the recommenda¬ 
tion of the Premier. It is the right and privilege of the Premier 
to choose his colleagues and to submit these names to the 
Governor-General for appointment. Every member of a 
Cabinet so chosen must, in the event of death or resignation 
of the Premier, at once resign his portfolio. It is open to a 
member of the Cabinet bdbre a government Bill is submitted 
to Parliament to take issue ivith his colleagues as to the policy 
embodied in the measure or as to its principles or as to details. 
If his colleagues refuse to accept his view and he persists in 
his opposition, constitutional usage demands that he resign. A 
Bill submitted to Parliament as a government measure may— 
and often docs—involve the fate of the government. Every 
member of the Cabinet must, therefore, support it in Parlia¬ 
ment by voice and vote. There can be dilTcrcnees of opinion 
between members of the Cabinet on “ open questions The 
difference of opinion should not be expressed on any motion 
which originated from the Cabinet. 

It is usual for the Premier of the Dominion to summon to 
his Cabinet men who are Premiers of provincial governments 
or leaders of the Opposition in provincial legislatures. Men 
so summoned to Ottawa arc, of course, initially without scats 
in the Dominion House of Commons. If they accept the 
Premier’s offer, as they usually do, they have to resign their 
offices in the provincial governments and their seats in the 
provincial legislatures, and scats have to be found for them in 
the Dominion House of Commons without delay. These are 
usually secured by persuading sitting members to resign on 
the promise of a nomination to the Senate. 

In considering the claims of various candidates for minister¬ 
ial office, the Premier of the Dominion, unlike the Prime 
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Minister in England, has to take into account race, religion 
and geographical factors. ’S^Ticn the total number was 23 , 
three were nsually assigned to French-Canada and three to 
Ontario- at least one was assigned to each of the provinces of 
Nova Scotia, New' Brunswick, Manitoba, Saskatchewan, 
Alberta and British Columbia, and a politician of Irish 
extraction usually represented the English’-speaking Roman 
Caiholic Church. There is also a custom, though this is not 
invariably followed, to assign certain Cabinet offices to parti¬ 
cular provinces. The freedom of choice of the Premier has 
in recent years been further restricted by the claims of the 
Hnanciai interests of Montreal and Toronto and the tariff 
interests centering in these cities that they must have a voice 
in the selection of the minister of finance. 

All Cabinets contain two or even three ministers without 
porifolio. These ministers are sworn as members of the 
King’s Privy Council of Canada^ They attend Cabinet 
meetings and share in the eollcctivc responsibility of the 
Cabinet. The appointment of such ministers is often made-— 

(1) to secure for the Cabinet the aid and iiiRuenec of strong 
men who are not free to devote themselves entirely 
to politics; 

( 2 ) to satisfy the claims of a province which otherw'isc 
might not be represented in the Cabinet; 

( 3 ) to honour a man who has claims on the party in power. 

The Dominion legislature is composed of an Upper House, 
styled the Senate, and the House of Commons. Senators are, in 
fact, selected by the Cabinet^ although under the Constitution 
Act, vacancies are to be filled by the Governor-General; the 
result is that when a political party is in power for a long 
time and is then defeated in the House of Commons, its 
majority in the Upper House may still persist for a time. By 
convention, a Afinistry can remain In office only so long as 
i t can command a majority in the House of Commons. A 
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Niinistr)' must in the bcgiiming bavc a working control of 
the House, though occasionally it can carry on with amaz¬ 
ingly little foutidation. The rule that any defeat on an issue 
of importance is fatal is not accepted in Canada; the govern¬ 
ment will not he discredited if it announces that it regards 
a matter as of consequence and yet overlooks a defeat. If the 
control of the legislature passes from the government, it can 
choose between resignation and dissolution. 

The Cabinet is tlie dt fach execudvc of the Dominion. 
The Governor-General, whenever there is a vacancy in the 
office, is appointed by the King primarily, if not solely, on 
the advice of the Canadian Cabinet, In all political matters 
the Governor-General acts only on the advice of the Cabinet. 
The Governor-General docs not preside at meetings of the 
Cabinet. He can, however, discuss and advise; but if after 
discussion the Ministry declines to modify its proposed line 
of action, there is normally no option for the Governor- 
General but to assent, for the responsibility belongs to minis¬ 
ters and not to him. A Governor-General may reject advice 
if he can secure, in the event of the resignation of the Ministry 
in consequence of his action, a new Ministry which will 
accept responsibility tx postjdciff for rejection of that advice, 

COMMON^VEALTH OF AUSTRALIA 

The Federal ministers arc appointed by the Goveraor- 
Gcncral. The number of ministers is at present limited to 
ten and they hold such offices as the Parliament prescribes 
or, in the absence of such provision, as the Governor- 
General directs. No minister can hold office for a longer 
period than three months unless he becomes a Senator or a 
member of the House of Representatives. The power to advise 
the Governor-General is formally vested in the “ Federal 
Executive Council” whose members are appointed by the 
Governor-General. The ministers are all members of the 
Execudvc Council and for all practical purposes they 
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consthtitc the Council. There arc in addition assistant rrunis- 
teis who correspond to honorary mmisters. 

In practice, appointments of ministers arc made on the 
initiative of the Prime Minister. The number of niinisters 
drawn from the Senate is usually two. The Premier has, of 
course, to secure the Governor-General's approval of his 
selection, but that is a formality, though the Governor- 
General has the right to object on personal grounds to any 
unfit person. In the Labour governments of Australia the 
selection of ministers is done by the parliamentary caucm 
and this extends even to the Premier. In these cases the 
Premier’s right is reduced to the allocation of portfolios, 
even if so much is conceded. 

As in the other Dominions and the United Kingdom, the 
unity of the Cabinet depends on the personality of the Prime 
Minister and it follows, therefore, that on Iiis resignation the 
whole body of his ministers are held to have rerigned and 
merely to be remaining in odice until routine business is dis¬ 
posed of and new ministers take their place. 

Ministers m ust possess the confidence of a majority of the 
House of Representatives {the Lower House of the legisla¬ 
ture). On defeat in that House on a vital issue a Ministry 
must resign unless it is granted a dissolution. As in Canada, 
so too in Australia, the principle that defeat on any issue of 
importance is fatal to the Ministry is not rigidly accepted. 
The government will not be discredited If it atmounces that 
it regards a matter as of consequence and yet overlooks a 
defeat. If the control of the House passes from the govern¬ 
ment through internal dissension or coalition of Opposition 
elements or other grounds, it can choose between resignation 
and dissoltidon; normally the latter course is preferred, for 
the former is regarded as an admission of failure. Further, 
practice has shown that it is a distinct advantage to be in a 
parly which dissolves and under whose auspices an election 
is held. 
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As in Canada, the Governor-General, whenever there is a 
vacancy in the ofiice, is appointed by the Crotvn primarily, 
if not solely, on the advice of the Cabinet in the Common¬ 
wealth. The Governor-General does not preside over business 
meetings of the Cabinet, which arc summoned in the name 
of the premier. He acts as the constitutional head of the 
government advised by rninisters. 

That a Governor-General should act on ministerial advice 
is admitted in the Commonwealth; but, as in Canada, with 
an important proviso. A Governor-General may reject advice 
if he can secure, in the event of the resignation of the Minist^ 
in consequence of his action, a new Ministry which will 
accept responsibility tx pvst Jdcto for rejection of that advice. 

UNION OF SOUTH AFRICj\ 

The Governor-General appoints his ministers, not exceeding 
eleven in number, to administer such departments of State of 
the Union as the Govcmor-GenCTal-in- Council may establish: 
they hold office during the pleasure of the Governor-General. 
No minister can hold office for a longer period than three 
months unless he is or becomes a member of either House of 
Parliament. WTicncver any minister is from any cause unable 
to perform any of the functions of his office, the Governor- 
Gcncral-in-Council may appoint any member of the Ese- 
cudve Council (whetlier he has or has not been appointed 
as a minister of State) to act for that minister, either generally 
or in the performance of any particular function. 

In law the body in which the power to tender advice to the 
Governor-General is vested is the Executive Council of which 
the ministers arc also members. The ministers of State act 
in an advisory capacity only in so far as they arc members of 
the Executive Council. The Executive Council is the larger 
body—like the Privy Coundi in England—and consists of all 
those persons who at any time have been sworn in as 
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Executive CouncillDrs, mcludiug not only the existing Cabinet 
Ministers but also those of the past. The members of the 
Executive Council are never dismissed, nor do they retire 
from the CoundL The practice of constitutional government 
docs not require the attendance of the whole Executive 
Council to addse the Governor-General: indeed such a course 
would be contrary to all ideas of government by a Cabinet 
responsible to an elected assembly. Only those Executive 
Councillors who arc present ministers of State arc summoned 
to advise the Govemor-GcncraL Practice has rendered the 
Executive Council a more or less dormant body kept alive 
only by the phraseology of proclamations and other documents 
of State. In the Uieory of law the executive power of the 
government of the Union is vested in the Governor-General 
acting with the advice of the Executive Cjjuncil; but in prac^ 
dee the Cabinet functions as the Executive CounciU 

The Cabinet system in the Union of Soutli Africa follows 
British precedents in every respect. The Governor-General 
summons the person whom he considers the mc^t fitted for 
the purpose and requests him to undertake the task of forming 
the Ministry! The choice Is in practice limited to one or 
other of the persons recognised by Parliament as the leader 
of the party which commands a majority in the House of 
Assembly. The Premier has unfettered discretion in choosing a 
Cabinet. Ministers are chosen from party leaders and those 
members of Parliament who are prominent in party councils* 
They arc chosen for their administrative and political skill, or 
because the power and influence which they wield with the 
electors make them useful and necrasary elements of a 
democratic government. The Premier is undoubtedly in¬ 
fluenced by these considerations as well as by geographical 
factors such as endeavouring to give each province some 
representation in bis Ministry. The most striking characteristic 
of South African politics is the remarkable stability of the 
Ministries. There is collective responsibility in the Cabinet. 
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Accordingly, on the rcsigtiadon of the Premier the whole 
body of ministers are held to have resigned. 

The Governor-General is appointed on a commission coun¬ 
tersigned by the Prime Minister of the Union and not by a 
British Secretary of State* The Union Government is thus^ 
solely responsible for the appointmcTit. 

Tlie relations between the Cabinet and the GovemOf- 
General are substantially the same as in Canada or Australia; 
so too those between the Cabinet and the legislature. 

IREL.\KD 

Tlie government consists of not less than seven or more 
than fifteen membci^* The Prime Minister (Taoiseach) is the 
master in his government. He is nominated by the Bail (as 
the Lower House is called) and appoined by the Presidents 
The Prime Mmistccj v^ith the approval of the Bail, nominaies 
for appointment by the President the other members of the 
govemmenE The Prime Minister appoints a deputy (Tanaiste) 
who acts for all purposes in his place if he dies or becomes 
permanently incapacitated or is temporarily absents The^ 
Prime Minister, his deputy and the minister in charge of the 
finance department must be members of the DaiL The otlicr 
ministers must be in one Chamber or another^ but not more 
than two in the Senate (Seanad). 

The government is declared by the constitution to be 
responsible to the Bail. It acts m a body and is collectively 
responsible for the departments of State administered by die 
members of the government, UTicn the Prime Minister 
resigns fiom ofificc the other members of the government are 
also deemed to have resigned from office, but the Prime 
Minister and other members of the government continue in 
office tiU the appointment of their successors , The Prime 
Minisler can request any member of the government to resign, 
if he refuses to comply with the request, his appointment 
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cait be terjn mated by the Ptesident if the Prime Miiwsler so 
advises. There caonot be any change of government during a 
period of dissolution. 

The Prime Minister must resign if he ceases to retain the 
support of a m^orlly in the Dail unless on Uis advice the 
President allows him a dissolution and on the reassembly of 
the Dail lie secures the support of a majority in the Dail. 

T*he President is elected by the people. The electorate is 
the same as that for the Dail. The election is by secret ballot 
on the system of proportional representation with the single 
transferable vote. He holds office for seven years from the 
date upon which he enters upon his office, unless Ijcforc the 
expiration of that period he dies or rcsigtis or is removed from 
office, or becomes permanently incapacitated, such incapacity 
being established to the satisfaction of the Supreme Court 
consisting of not less than five Judges. A President is eligible 
for rc-clccUon to that office but only once. He shall not 
leave the State during his term of office save with ffie consent 
of the government. He may be impeached for stated mis¬ 
behaviour, A proposal in either House of the legislature to 
prefer a charge against the President shall not be entertained 
unless upon a notice of motion in writing signed by not less 
than 30 members of that House. Any such proposal shall 
be adopted by a House only upon a resolution of that House 
supported by not less than two-thirds of the total membership 
thereof. ^Vhen a chaise is prepared by one House, the other 
House shall investigate the charge or cause the charge to be 
invcsllgatcd. The President shall have the right to appear 
and to be represented at the itivestigadon of the charge. If, 
as a result of the investigation, a resolution is passed supported 
by not less than two-thirds of the total membcishipof the House 
of the legislature by which the charge was investigated or 
caused to be investigated, declaring that the charge preferred 
against the President has been sustained and that the mis- 
bchaviotir, the subject of the charge, w'as such as to render 
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him unfit to contmut in office, such resolution shall operate 
to remove the President from his office. 

The powers and functions conferred on the President by 
the constitution shall be exercisable and pcrformable by him 
only on the advice of the government, save where it is pro¬ 
vided that he shall act in his absolute discretion or after con¬ 
sultation with or in relation to the Council of State, a purely 
advisory body composed of^x-oficio the Taoiseach, the Tana- 
iste, the Chief Justice, the President of the High Court, the 
Chairmen of the Dai I and the Senate, the Attorney-General, 
any cx-President or cx-Taoiscaeh or ex-Chief Justice of ex- 
President of the Free State, and such other persons not exceed¬ 
ing seven as may be appointed by the President, or on the 
advice or nomination of, or on receipt of any other communi¬ 
cation from any other person or body. No power or function 
conferred on the President by any law shall be exercisable 
by him save only on the advice of the government. In the 
event of the absence of the President, or his temporary in¬ 
capacity or failure to exercise and perform the powers and 
functions of his office or any of Uiem, the powers and func¬ 
tions conferred on the President shall be exercised and per¬ 
formed by a Commission consisting of tlie Chicrjustice (or in 
his absence the President of the High Court), the Chairman 
of the Bail (or in his absence the Deputy Chairman) and the 
Chairman of the Senate (or in his absence the Deputy 
Chairman), 

As instanc<^ of functions which tlic President may exercise 
in his absolute discretion or must ocerdse after consultation 
with the Council of State, we may mention the following: 
The President may in his absolute discretion refuse to dissolve 
the Bail on the advice of a Prime Minister who has ceased to 
retain the support of a majority in the Bail. The President 
may at any time after consultation with the Council of State 
convene a meeting of cither or both of the Houses of the 
legislature, communicate with the Houses by message or 
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addrcss^whlch has received the approval of the government_ 

Ott any matter of nadona] or public importance or address a 
message approved by the government to the nation at any 
time on any such matter. He may, after consulting the 
Council of State but in his discredon, ask the Supreme 
Court for an opinion on the quesdon of the validity of any 
Bill which he is asked to sign. If the report is unfavourable 
he must refuse to sign. In the case of a Bill carried over the 
head of the Senate, if, within four days of its passage, a 
majority of the members of the Senate and not less than one- 
third of those of the Dail peddon the President to decline 
signature, lie may after consultadon with the Council of State 
decide that the measure is of such nadonal importance that 
the will of the people thereon should be obtained. Thereupon 
he can sign the measure only if approved at a referendum or 
by a resolution of the Dail passed within i0 months of his 
decision after a dissoludon. 

SWEDEN 

In Sw'edcn the cxecudve power is vested in the King, who, 
how'cver, acts only in Council. In theory, the King possesses 
an absolute veto; but in praedee, tlie government is carried 
on in conformity with the views of the Cabinet which in turn 
derives its authority from the support h receives in the 
legislature. The consdtution docs not prevent the King from 
aedng gainst the advice of his minister and while die King's 
decisions must always be countersigned by the minister’s 
signature, it docs not mean that responsibility has been 
assumed. If the decision is unconstitutional in the opinion of 
the minister he must refuse to countersign. Since 1914, the 
King has not even on a single occasion forced decisions not 
acceptable to his ministers. The procedure prescribed by the 
constitution has, therefore, become a mere formality. 

The general principle that the Cabinet should have the 
positive support of the majority in Parliament is not observed. 
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nor docs the Cabinet secure a vote of confidence before it 
begins to ftmclion. The Cabinet continues in office so long as 
it is tolerated and makes room for a new Miwstry only when 
the dissatisfaction of the legislature is manifest. When a 
Cabinet crisis occurs, the usual couree is for the Opposition 
that has defeated the Cabinet to assume responsibility for the 
formation of a new Ministry j but occasionally, Parliament is 
dissolved in order that a new basis for the Ministry may be 
furnished. Sometimes resort has also been had to brief 
“ Civil Servants” Ministries. The legislature, the Riksdag, has 
the power to CHaminc the function and labours of the Cabinet 
and to impeach its members. The constitution provides for 
the appointment, in each regular session of the Riksdag, of 
two parliamentary' officials whose special task is to supervise, 
on behalf of the legblature, the civil and military administra¬ 
tion of the country-. These officials receive complaints of 
citizens against government officials and are empo^vered to 
have recourse to tlie courts. This manner of safeguarding the 
rights of the citizen is said to be very effective in Sweden. 

SWITZERL/VND 

The executive department of the Swiss Government is the 
Federal Council. It consists of seven members elected by the 
Federal Assembly acting as a unitary body, the Council 
of State and the National Council sitting together under the 
chairmanship of tlie President of the latter House. Consdtu- 
tional usage prescribes that Zurich and Berne, being among 
the oldest of the cantons and hav-ing the largest population, 
shall always be represented. A similar right is guaranteed in 
the same manner to Vaud, the largest of the French speaking 
cantons. Usage further prescribes that another Romance 
canton besides Vaud shall always be represented. The legal 
term of service of the councillors is four years. There arc 
seven separate administrative departments, each headed by 
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cue of the Federal Councillors. In theory, all important 
executive decisions arc made by the Council as a body and 
the Council assumes corporate responsibility for them. In 
actual practice, however, many important executive decisions 
are made by the individual Councillors. Furthemiorc, many 
acdvidcs originally perlbrmcd by the Council as a body have 
been passed on to specific Councillors and by them to their 
subordinates. 

In theory, the executive is a servant of the Federal Assembiy. 
This is implied in the Assembly's election of the Federal 
Council and the Assembly's use of the Council as a sort of 
Legislative Drafting Bureau. Executive servitude is made still 
more obvious by the Assembly's supiervision over the executive. 
The executive must secure the Assembly’s previous authorisa¬ 
tion or subsequent ratification for all acts relating to foreign 
nations, armed forces or ev'co the ordinary conduct of public 
administration. Ttie Assembly frequently issues directions in 
the form of resolutions or motions indicating the way in which 
the Coundl’s functions are to be discharged. Though the 
Councillors arc not members of the Assembly, they have the 
privilege of attending all plenary legislative scssious or com¬ 
mittee meetings of the Assembly and participating in the 
debate. Neither the constitution nor convention requires the 
resignation of Federal Councillors, should their policy coufiict 
with the ^Xsscmbly's- In such a case the Councillors change 
their policy in order to make it conform to the .Assembly's 
expressed uill. 

Annually the Federal Assembly designates a member of the 
Federal Council to serve as President of the Confederation 
and a second member to serve as Vice-President. The con¬ 
stitution forbids the re-election of a serving President or Vice- 
President for a second consecutive term. Usually, the Vicc^ 
President succeeds the President and the two offices rotate 
among the members of the Federal Council. Although the 
Presidency of the Confederation is an office of some digni ty, 


224 INDIA’S CONSTITUTION IN THE MAKING 

it has none but purely formal prerogatives, the principal 
one being that of presiding over the deliberations of the 
Federal Council. 

In the opinion of two well-known English students, " the 
members of the Federal Council” yield to no other govern¬ 
ment iti Europe in devotion to thdr country, in incessant 
hard work for a poor salary, and in thorough honesty and 
incorruptibility. A diplomatist, who knew them well and 
appreciated thdr good qualities, aptly remarked that they 
reminded him of a characteristic industry of their own 
countr>'—that of watch-making. For, having to deal with 
very minute and intricate affairs, thdr attention is unremit¬ 
tingly engaged by the most delicate mechanism of govemment, 
by the wheels within wheels of Federal and cantonal attributes, 
by the most careful balancing of rdatlons beiwceu contending 
sects and Churches and by endcavoura to preserve the proper 
counterpoise between two (French and German), not to say 
three (the third being Italian) nationalities. [Adams and 
Cunningham, The Swiss Cmfedarationt p. 38.] 


U-S.A. 

The executive power is vested in Uic President. He holds 
office for four years and is chosen directly by the people 
through an electoral college of about 530 members which is 
elected by the electors for Congress from the 48 States. 
He is the Commander-In-Chief of tire Army and Navy of the 
United States and all the militia of the several States. He has 
power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present 
concur. He has also power to nominate and to appoint with 
like consent ambassadors, members of the Cabinet, judges of 
the Supreme Court, and certain other high officers. Every 
Bill passed by the House of Representatives and the Senate 
before it becomes law must be presented to the President of 
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the United States. If he approves, he signs it. If not, he re¬ 
turns it with his objections to the House in which it originated. 
If after such reconsideration two*thirds of that House agree 
to pass the Bill in its original form, it is sent together with the 
objections to the other House by which it is Uketrise to be 
considered. If it is approved by two-thirds of that House, it 
becomes law'. The President docs not take any initiative in the 
matter of legislation cither directly or through his ministers. 
All he docs is to inform Congress of the state of the nation 
and to recommend the measures which his experience in ad¬ 
ministration shows to be necessary. This function is discharged 
by a message which the President addresses to Congress, the 
most important being sent at the beginning of each session. 

To assist him in the administration, the President has a 
Cabinet of ten appointed by him subject to the consent of the 
Senate. Any member of the Cabinet may be removed by the 
President. None of these ministers can sit or vote in 
Congress. The most important office in the Cabinet is that of 
the Secretary of State. He is in charge of the State Depart¬ 
ment, the chief duty of which is the conduct of foreign affairs. 
The other important posts are the Secretary of the Treasury, 
the Secretary of War and the Attorney-General fwho is also 
the Minister of Justice). The ministers arc not responsible to 
anybody except the President, The ministers’ acts arc legally 
the acts of the President. The Cabinet does not w-ork as a 
whole. It is a group of persons, each individually dependent 
on and answerable to the President, but noth no joint policy 
and no collective responsibility except such as results from 
their common subordination to the President, 

The President is personally responsible for his acts not 
to Congress but to the people by whom he is chosen. He 
cannot avoid responsibility by alleging the advice of his 
ministers, for he need not follow it and they arc bound to 
obey him or retire. The adverse vote of Congress does not 
affect his position. If he proposes to take a step W'hich 
15 
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requires money and Congress refuses the requisite appropria¬ 
tion, the step cannot be taten. Votes of censure v^ill neither 
compel the President nor his minisieis to resign. The President, 
unless, of course, he is convinced that the nation has changed 
its mind since it elected him, is morally bound to follow up the 
policy which he professed as a candidate and which the majority 
of the nation must be held, in electing Iiim, to have approved. 
If that policy is opposed to the views of the maJoriD' of 
Congress, it may check it as far as it can. He has got the right 
to follow his ovim views and principles In spite of Congress 
so far as the constitution and the funds at his disposal permit. 

The President and his Cabinet have no recognised spokes¬ 
men in either House. The executive has no opportunity of 
leading and guiding the legislature and of justifying in debates 
its administrative acts. Either House of Congress or both 
Houses jointly can pass resolutions calling on the President or 
his ministers to take certain steps or disapproving steps they 
have already taken. The President need not obey such re¬ 
solutions, need not even notice them. They do not shorten 
his term or limit his discretion. Either House of Congress 
can direct a committee to summon and examine a minister. 
The committee can do nothing more than question him. He 
may evade their questions and with impunity tell them that 
he means to take his own course. Congress may refuse to 
the President the legislation he requires and by embarrassing 
him seek to compel his compliance with its wishes. In the 
conduct of Foreign affairs the President is obliged to bring his 
policy into harmony with the views of tlie majority of the 
Senate whose consent by two-thirds majority is essential to 
the making of treaties. Congress can control the President 
to a certain extent by refusing supplies on special projects. 
Ordinary supplies are, however, not withheld. In short, the 
President cannot be turned out Qfthe VtTiitc House or deprived 
of his title to the obedience of all federal ofltcials except by a 
successful impeachment. 
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U. S. S. R. 

The U.S.SiR* (Union of Soviet Socialist Republics) is a 
federal State formed on the basis of voluntary union by i 2 
Soviet Socialist RcpublicSp The Centre has wide powers; 
foreign relations; national defence and internal security (that 
is, police); admission of new republics to the Union; establish¬ 
ment of the economic plan for the Union; banking and 
industrial, agricultural and cominercial -enterprises of all 
Union significance; money^ credit and insurajnee; determina^ 
tion of the fundamentai principles of the use of land and the 
exploitation of natural resources; determination of the 
fundamental principles of education and public health; the 
organisation of the judlciaiy; and so on* Not only docs the 
enumeration cover a vdde field, but ^^the establishment of 
the economic plan/* whidi is a Central function, compriacs 
almost every aspect of the life of the community and offers 
unlimited opportunities for interference with the units, in spite 
of the fact that the residuary or unenumerated powers arc 
vested in them. These have, indeed, “ the right freely to 
secede from the U,S-S-R./* but any activities in this direction 
are apparently treated by the Soviet courts as treasonable, 
so that the practical value of the right Is quesdonabic* 

The legislative po^verof the Union belongs to the Supreme 
Soviet, which is elected for four years and consists of two 
Chambers with equal pourers* The Supreme Soviet, sitting as 
a body, elects its Presidiumconsisting of a Chairman, ii 
Vice-Chairmen, a secretary and 24 members. The Presidium 
appears to be a Standing Committee of the Supreme Soviet, 
exercising the highest powers; it convenes the sessions of the 
Supreme Soviet; it dissolves the Supreme Soviet w^hen the 
two Chambers fail to agree; it holds referendum^; it revokes 
the decisions and orders of the Council of Peoplc^s Comrmssais 
of the Union (the Federal Executive Council) and of the 
units, if they violate the law; in the intcr\^als bchvcen the 
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sessions of the Supreme Soviet, it removes from ofhee and 
appoints People’s Commissars of the Union (that is, members 
of the Federal Executive Council) subject to subsequent 
confirmation by the Supreme Soviet; it bestows honours and 
dccoratbns; it exercises the right of pardon; it appoints and 
dismisses the high command of the armed forces; in the 
intervals between sessions of the Supreme Soviet, it has power 
to declare war, and at all times to order mobilisation, to 
ratify and denounce international treaties; and so on. The 
Presidium—a committee of the legislature—thus exercises 
many of the executive powers which in British India are 
exercised by the Governor-General and even more. 

The main executive and adtnimstrativc organ of State power 
in the U.S.S.R. is the Council of People’s Commissars of the 
U.S.S.R. This Council is appointed by the federal legislature 

_the Supreme Soviet — at a joint session of the two Chambers 

and is composed of a Chairman, a Vice-Chairman, the 
People’s Commissars of the U.S,S.R-, the Chairman of the 
State Planning Commission and several otlier high officials. 
The composition has been somewhat altered since the 
adoption of the constitution of 1936. The People’s Commissars 
of the U.S.S.R. arc in charge of tlie federal departments 
(People’s Commissariats of the U.S.S.R.), The People’s 
Commissariats of Uie U-S.S.R. are of two kinds: (i) All- 
Union and {2) Union-republic. The distinction between 
the two groups is that the first is concerned tvith what 
are regarded as purely federal matters, while the second 
deals with questions of joint concern to the Centre and 
die units. The All-Union People’s Commissariats direct 
the branch of State administration cm rusted to them over 
the endre territory of the U.S.S.R,, cither directly or 
through organs appointed by them. The Union-republic 
People’s Commissariats direct the branch of State administra¬ 
tion entrusted to them through identically named People’s 
Commissariats of the units, namely, the Union republics, and 
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administer directly only a specific* Hmited number of enter¬ 
prises as listed and sanedoned by the Presidium of the 
Supreme Soviet. The AlUJnion Peoplc^s Commissariats are 
dcrencc;^ foreign aflairs* foreign trade, railways, communica- 
dons* water transport, heavy industry and defence mdustry* 
The Union-republic Pcople^s Comimssariats are food industryj 
light industry, dmber industry^ agricnltnrc, State grain and 
livestock farms, finance, home trade, home aflalrs, justice and 
health. There have been alterations since the constitution was 
adopted; in particular, the republics of the U*S.S.R* have 
been given povvers in the sphere of foreign relations and 
defence. The units have the right " to enter into direct rela¬ 
tions with foreign States and conclude treaties with them ” and 
also “ to organise battle units of their own 

Tins Council is responsible to the Supreme Soviet of the 
U.S.S.R. and accountable to it; and, between session of the 
Supreme Soviet, to the Presidium of the Supreme Soviet. The 
Council of Pcople^s Commissars issues decisions and orders 
on the basis of and in fulfilment of the laws in force and 
controls their execution. Decisions and orders of the Council 
of Peoplc^s Commi^airs of the U.S.S.R. have obligatory 
force and must be carried out throughout the entire territory 
of the U-S.S.R. The Council has the right, in respect of 
those branches of administration and economy which fall 
within the jurisdiction of the U.S^S.R., to suspend derisions 
and orders of the Councils of People’s Commissars of the 
Union republics and to annul orders and instructions of 
individual People’s Commissars of the U,S*S.R- 

AUSTRIA-HUNGARY 

[Und^ ihf C&mpa€t qf 1867 and suppUmrntofj siaiaiis] 

The Union wras a political curiosity; it was not due to any 
tics of affection or loyalty to a common Fatherland^ but 
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rather to a fear of absorption by Germany or Italy in the case 
of Austria and by Russia in the case of Hungary'. 

There was a common monarch—-Emperor of Austna and 
King of Hungary. He supervised tire administration of matters 
common to both countries and appointed ministers for the 
purpose. 

The two units had a common army, a common direction 
of foreign affairs and a terminable customs union. The 
ministers of die Union were not responsible to any Central 
legislature, for there was hardly any such legislature. Even 
the customs tariff svas enacted in the form of identical Acts 
of the legislatures of the two units functioning separately. 
Besides the separate territories of the two units, there was joint 
territory; for this, apparently, there was no joint legislature. 

For the administration of the common affairs, there were 
three joint ministers: the Miiustcr of Foreign Affairs, the 
Minister of War and the Minister of Finance, It must be 
noted that the authority of the joint ministers was restricted 
to common affairs and that they were not allowed to direct 
or exercise any influence on affairs of government affecting 
separately one of the halves of the monarchy, Tlic Miiustcr 
of Foreign Affairs conducted the international relations of the 
dual monarchy and concluded internation.'il treaties, but com¬ 
mercial treaties and such State treaties as imposed burdens 
on the State or parts of the State or involved a change of 
territory required the preliminary assent of both units. The 
Minister of War was the head for the administration of 
military affairs, except those of the special armies of the two 
units. But the supreme command of the army w’as vested in 
the monarch who had the power to take all measures regard¬ 
ing the whole army. It followed, therefore, that the total 
armed power of the dual monarchy formed a whole under 
the supreme command of the Sovereign. The Minister of 
Finance bad charge of the finances of common affairs, pre¬ 
pared the joint budget and administered the joint Slate debt. 
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The joint executive was in some measures responsible to 
a deliberative body whose function was practically confined 
lo vodng supplies and controlling the administTation by 
examining the accounts, addressing interpellations^ and the 
like. Even this body consisted of bvo halves sitting separately 
except in the single case of a difference of opinion. Each half 
or delegation contained 6o members and at a joint sessionj the 
number present from each had to be the same, any excess being 
excluded by lot. The ministers could be impeached by a 
concurrent vote of the two halves. j\s the Hungarian delega¬ 
tion was almost solidly Magyar while the Austrian dclegatioii 
w'as split up into various groups (Germans, Poles, etc.), this 
system, in practice, gave an advantage to Hungary. Indeed, 
it used to be said that Hungary enjoyed 70 per cent of the 
powder in the Empire for 30 per cent of the cost. (In regard 
to the expenses of the joint monarchy, the arrangement was 
that they should be defrayed, as far as possibkj out of the 
joint revenue, and that any balance should be paid, 70 per 
cent by Austria and 30 per cent by Hungary, that being 
about the ratio of the sums raised in 1867 by taxation in the 
two countries. The origuial arrangement was valid for ten 
years, hut continued, w*ith slight modifications, for a much 
longer period.) 

Hungary' had in fact a privileged position: she paid 32 per 
cent of the expenses, furnished 44.1 per cent of the troops, 
w'as given 50 per cent of the power by law and had 70 per 
cent of the power in practice. Apart from this feature, the 
arrangement furnUheg a curious instance of a joint executive 
without a joint legislature and of a supply-voting body distinct 
from the latv-making body. Although owing to political 
necessity, the arrangement was made to work for nearly My 
years, the machinery was clumsy and required for its manage¬ 
ment an infinite amount of tact and skill. Government w'M, 
in fact, an endless series of cornpiomist^ between icgisladve 
bodies belonging to different races jealous of each other. 
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FUNDAMENTAL RIGHTS 
I 

This is a subject with a long history going back to the 
Magna Carta and perhaps earlier, into the details of which 
it is unnecessary to enter here. It is suflicicnt for out present 
purpose to explain the nature of the problem and to indicate 
how it has been sought to be solved in other countries. 

The constitutions of a great many countries contain an 
imposing array of such rights, sometimes described as “ funda¬ 
mental rights”. Reference is invited in this connection (i) 
to amendments i-io, 13-15 and 19 to the Constitution of 
the U.S.A,, {2) to articles 4 * 44 t 45 , 49 > 5 <>» 55 - 5 ^. 

and 65 of the Swiss Constitution, (3} to articles 109-160 of the 
German Consdtudon of 1919, (4) to articles 118-128 of the 
Consdtution of the U.S.S.R., and (5) to ardclcs 40-44 of the 
Constitution of Ireland (printed in the Second Series of 
CoiutihUiQJiai Precedents), England has no written consdtu¬ 
don, but the great chartcis, the Magna Carta, the Peddon 
of Rights and the Bill of Rights form part of the consdtution. 

Broadly speaking, the rights declared in these consdtudons 
relate to equality before the law, freedom of speech, freedom 
of the press, freedom of religion, freedom of assembly, freedom 
of associadon, security of person and security of property. 
Within limits these are aU well-rccognUed rights and it may 
be useful to draw attendon to them by embodying them in 
the constitutional charter. The difficulty is in dehning the 
precise limits in each case and in deviring effective protec don 
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for the rights so limited. Some of the consdtytions have 
attempted to define the limits of some of these rights and in 
doing so have gone far towards destroying them* As an 
ocamplcj we may take artidc 1 53 of the German Constitn- 
don of 1919^ which runs: 

Propert)^ is ^aranteed by the corLsdtution. Its extent and 
the restrictions placed upon it are defined by law, 

Expropriadoji may be effected only for the benefit of the 
general community and upon the basis of Uw, It shall be accora- 
panied by due qompensadon save in so far as may be otherwise 
provided by a law of the Rekh*^^ 

In other words, the rights of private property are said to 
be inviolable except where the law othemise provides^ w^hich 
means that the rights arc not imnolable. Similarly, article 
115 provides, " the residence of every Cerman is an inviol¬ 
able sanctuary for him; excepdons are admissible only in 
virtue of law^s The fact of the matter is that while these 
rights can be enunciated in broad terms, it is not possible 
to enumerate in advance every possible exception; the framers 
of the constitution, therefore* leave the exception to be put 
in from time to rime by the ordinary legislature. The result 
is that there is no constitudonal guarantee against an oppres¬ 
sive legislature. 

The other difficulty, namely, that of devising effeedve pro- 
tccdon for the rights defined, really arista out of the difficulty 
of definidon already pointed out. Where a right can only be 
indicated in broad terms, there is an obvious risk in allowing 
it to be enforced in the ordinary^ court, because there Is no 
knowing how broadly they might interpret it. There are at 
least three alternatives possible in this connecdon: 

(1) to lake this risk and allow the rights, however imper¬ 
fectly defined, to be enforced in the ordinary courts; 

(2) to set out the rights merely as moral precepts for the 
authorities concerned and to bar the jurisdiedon of the 
ordinary courts either expressly or by implication; 
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(3) to allow the more easily definable rights to be enforced 
in the ordinary courts and keep the rest out of their 
purview- 

The difficulties of the problem are best elucidated by a few 
concrete cascs^ Let us take one of tlic most frequently enu¬ 
merated of these rights, that of equality before tlie law; and 
let us take a country' where the rights are enforceable by the 
courts: the United States of America. The fourteenth 
amendment to the Constitution of the U.S.A., which came 
into operation in i 368 , puts it in the form that no State shall 
deny to any person within its jurisdiction the equal pro¬ 
tection of the law's Obviously, these words arc not to 
be taken too literally; otherwise, they would render in¬ 
valid e\'en a State law granting special protection to women 
or chiidren, as distinguished from other inhabitants, i-g., 
a law that exempted children under the age of seven from 
all criminal liability. And so it has been held by the Supreme 
Court that the mere fact that a law applies to a parti¬ 
cular class of inhabitants and not to other classes is not 
sufficient to invalidate it. But even witliin the same main 
class, does the fourteenth amendment require absolute 
cqualily? 

In Radice b. .\'ew Tork, a case decided in 1534 (264 
292) the Supreme Court was called upon to decide whether a 
New York law which prohibited the employment of certain 
classes of women in restaurants of certain classes of cities 
between 10 p.m. and 6 a.m, was valid or not. The laiv, it will 
be noticed, not only did not apply to male employees, but did 
not even apply equally to all classes of women employees;, 
accordingly, It was attacked as a breach of the fourteenth 
amendment. Nevertheless, the court held that there was no 
breach. The legislature can select special classes or sub-classes 
for special treatment, provided that the classification is not 
arbitrary, oppressive, or capricious and, of course, the court 
is to decide whether it is so or not in any given case. 
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But the court has not found this task easy. In ifjoa, in 
Comolj Z7. Union Sewer Pipe Company (184 U. S. 540)* an anti* 
trust statute of Illinois of 1893 came under scrutiny. The 
statute made trusts or combinations for certain specified 
purposes a criminal offence^ but added that its provisions did 
not apply to agricultural products or livestcjck in the hands of 
the producer or raiser. It was argued against this statute that 
the exemption of agriculturists and stockmen was repugnant 
to the cciuaJ protection ’* clause and^ thereforethat the 
endre statute was invalid. The Supreme Court, in accepdng 
both these contentions, obsej^ed: 

" IT combinations of capital, skill, or acts, in respect of the 
sale or purcliare of goods, mcrohatidise, or comjnodides, whereby 
such coinbinaiians may, for their benefit exelusively, control or 
establish prices, arc hunfuJ to tlie public interests and should be 
suppressed, it is impossible to perceive w^hy ILke-combinadons in 
respect of agricultural prc?ducts and li^-estoct arc not also 
hurtful. Two or more engaged in selling dry goods, or groceries^ 
or meat, or fuel, or clolhing:^ or medicines arc* under the 
statutC;^ criminals and subject to a fine, if they combine their 
capitalp skill, or acts for the purpose of establishing, controlUiig, 
increasing, or reducing prices, or of pre^'-enting free and unre-^ 
strained competition amongst themselves or others in. the sale of 
their goods or merchandise; but their neighbours, who happen 
to be agrieulturists and livestock raism, may make combinadons 
of that character in rcferendc to their grain or li^iestock without 
incurring the prescribed penalty* Under what rule of pennissible 
classification can such legislation be sustained as consistent with 
the equal protection of the lairs ? 

VVe conclude this part of the discussion by saying that to 
declare tluit some of the class engaged in domestic trade or 
commerce shall be deemed cnnvinals if they violate the regula¬ 
tions prescribed by the State for the purpose of protecting the 
public against illegal combinations formed Ui destroy competi¬ 
tion and to control prices, and that oUien of the same class shall 
not be bound to r^ard those regulatioiUj but may combine their 
capital^ skill, or acts to destroy competition and to control prices 
for their special benefits, is so manifestly a denial of the equa! 
protection of the lavra that further or extended argument to 
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establish tliat position would seem to be uruiecessarw'.” (ISi 
U.S, 564 ). 

Nearly forty years latcr^ in 1940, in Tigitw p. Texas (310 
U. S. 141)1 an anti-trust law of Texas of a similar character 
and containing a similar exemption in lavour of agricultural 
products and livestock again came before the Supreme Court. 
This time the court upheld the law, observing: 

The equality at which the * equal protection * clause aims 
is not a disembodied equality. The IbuTteciith amendment 
enjoins * the equal protection of the laws and laws are not 
aLctract propositions. They do not relate to abstract units A, B 
and C, but are exprcssioiis of policy arising out of specific diffi¬ 
culties, addressed to the attainment of specific ends by the use 
of specific remedies. The constitution does not reqtiire things 
which are different in fact or opinion to be treated in Jaw as 
though they were the same. And $0 we conclude that to write 
into law the differences between agriculture and other economic 
pursuits was within the power of the Texas legislature. Connoly’s 
case has been worn away by the erosion of time and we are of 
opinion that it is no longer controlling.” 

If the above qualihcation were incorporated in the four¬ 
teenth amendment, the ** equal protection ” clause would be 
diluted into the mild injunction that the State shall treat as 
equal in law only those persons mthin its jurisdiedon w’ho 
are equal in fact. It is, of course, for the courts to judge 
whether persons are equal in fact; but, we may add, the same 
classes of persons that appeared to the courts in 1902 to be 
manifestly equal in fact were found in 1940 to be in truth, 
unequal. The protccdon offered by the dausc has thus worn 
very thin. Indeed, even a Nazi State might have accepted 
it on its present interpretation, for its courts could be trusted 
to rule a Jew is not equal to an Aryan in fact and there is 
therefore no ground for treadng him as equal in law ”. 

Needless to say, the Supreme Court of the United States 
has a higher conception of the dignity of man and the con¬ 
stitutional protecdon, though ** worn away by the erosion of 
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tjine ** ixi certain other spheres, is siUl potent in the radal. In 
Afissouri u. GaineSt a case decided in 1938 (305 U. 5 - 337)1 a 
Negro named Lloyd Gaines, who had been refused admissiori 
to the School of Law of the State Univeraity of Missouri, 
sought to compel the university authorities to admit him 
upon the strength of the “ equai protection*" clause in the 
constitution. The matter, after going through various courts 
in the States, ultimately came before the Supreme Court of 
the United States* The following extracts from the judgment 
give the full facts of the case and show the view taken by 
the majority: 

petitioner is a citizen of Missouri. In August 1935, he was 
graduaied with the degree of Bachelor of Arts at the Lincoln 
University, an institution maintained by the State of \lissuuri for 
the higher education of Negroes. That university has no law 
school. Upon the filling of his appUcadon for admission to the 
Law' School of the University of Missouri, the Registrar advised 
hiin to commumcate with the President of LuicoLn Univ'ersity 
and tJie latter directed petitioner*? attention to secdon 9622 of 
the Revised Statutes of Missouri (1929), Mo St. Ann *9622, 
p. 7328p providing as follows: 

“ *9622. Aiay nFTimgefir ai mivfrsitj of any adjaemt StiUe 

—iidiion fees —Fending the full development of the Lincoln 
University'j the Board of Curators shall have the authority to 
arrange for the attendance of Negro residents of the State of 
Missouri at the univcisity of any adjacent State to take any 
course or to study at subjects provided for at tJie State University 
of Missouri and which arc not taught at the Lincoln University 
and to pay the reasonable tuition fees for such attendance; 
provided lliat whcne\'cr the Board of Curaiors deem it advisable 
they shall ha^x: the pow^r to open any necessar)^ school or depart¬ 
ment. (Laws 1921,/?- 86*7). 

“ Petitioner was advised to apply to the State Superintendent 
of Schools for aid under that statute* It admitted at the 
trial that pcdtioncT*5 ‘ work and crediu at the Lincoln Univer¬ 
sity would qualify him for admissipn to tlic School of Law of the 
Uni\x?rsity of Missouri If he were found otherwise eligible ’. He 
was refused admission upon the ground that it was contrary to 
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the CDitstitutiun^ arid public policy of the St^te to admit a 
Negro as asttident in the Univemsity of Missourili appears that 
there arc schools of law In connection with the State uni verities, 
of four adjacent Slates, Kansas, Nebraska^ Iowa and Illinois 
where non-resident Negroes arc admitted. 

“In answering petitioner's oontention that this discrimmation 
constituted a denial of his constitutional right, the State Court 
has fully recognised the obligadon of the State to provide Negroes 
with advantages for higher educadun substantially equal to the 
advantages afforded to white students. The State has sought to 
fuJfiJ that obUgadon by furnishing equal facilities in separate 
schoohj a method the validity of which has been sustained by 
our decisions* 

“ But the fact remains that insmiotion in law for Negroes Js 
not now' afforded by the State, either at Lincoln University or 
elsewhere within the State, and that the State excludes Negroes 
from the advantages of the Law School it has established at the 
University of Missouri. 

“ The State Court stresses the advantages that are afforded by 
tlic law schools of the adjacent States, Kajisns, Ncbraslca, Inwa^ 
and IllinDisj which admit non-resident Negroes, The court con¬ 
sidered that these w^erc schools of high standing w'here one 
desiring to practise Jatv in Missoini can get ' as sound, compre¬ 
hensive, valuable legal education" as in the University of 
Missouri; tliat the system of education in the former is the same 
as that in the latter and is designed to give the students a basis 
for the practice of law in any State where the Anglo-American 
s>-stcm of law obtains; that the l*aw^ School of the University of 
Missouri does not specialise in Missouri law and that the course 
of study and the case books used in the five schools arc substan¬ 
tially identical. Petitioner Insists that for one intending to prac¬ 
tise in Missovui there are special advantages in attending a Law 
school tlicre, both in. relation to the oppunuiuLics for the parti¬ 
cular study of Missouri law" and for the obscrvatlun of the local 
courts, and aUo in view of the prestige of the Missouri Law 
School among the citizens of the State, his prospective clients. 
Proceeding with its examination of relative advantages, the State 
Court found that the dlfletencc in distances to be travelled 
afforded no substantial ground of complaint and dial there w^ag 
an adequate appropriation to meet the full tuition fees which 
petitioner would have to pay. 
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“ VVe think ihat th«c matters arc beside ihe poiitU The basic 
eonsidcraiion U not as to what sort of opportimities other States 
provide, or whether they are as good as those in Miasourij hut 
as to what opportunities Missouri itself furnishes to white 
students and denies to Negroes solely upon the ground of colour. 
Tlic admissibility of laws separating the races in the enjoyment 
of privileges afforded by the State rests w holly upon the equality 
of the pri\nleges which tlie !aw^ give to the separated groups 
within the State. The quesrion here is not of a duty of the State 
to supply legal trainingj or of the quahiy of the training which it 
docs supplyj but of its duty when it provides such training to 
furnish it to the residents of the State upon the basis of an 
equality of right. By the operation of the laws of Missouri a 
pri\nlcge has been created for white law students w^hieh is denied 
to Negroes by reason of their race. The wLite resident is afforded 
legal education within the Stale: the Negro resident having the 
same qualihcaiions is refused it there and must go outside the 
State to obtain it. That L a denial of the cciuality of legal right 
to the cnjo)Tncnt of ihc privilege which the State has set up, 
and the prori sion for the payment of tuirion fees In another State 
docs not remove the discrimination- 

" Nor can we regard the fact that there is but a limited 
demand in Missouri for the legal education of Ncgmca as excusing 
the discrimination In lavour of whites. VVe had occasion to con¬ 
sider a cognate question in the case of AfeCn^i p. -'J/rAjjan, Topeka 
aud Santa Ritilwoy Co., Supra. There the aTgtmicnt was 
advanced. In relation to the provision by a carrier of sleeping 
caK, dining and chair cai^, that the limited demand by Kegroo 
justified the State in pcmiitUng the furnishing of such accom¬ 
modation exclusively for w^hite persoits. We found that argimacru 
to be without merit» St made, we said, the constitutional right 
‘ depend upon the number of persons who may be discriminated 
against^ whereas the essence of the oonsdiutional right is that 
■ it is a personal one. Whether or not particular iadiitics shatl be 
provided may doubtless be conditioned upon there being a 
reasonable demand therefor^ but, if fadhties air provided, sub* 
stand al cqtialit>' of treatment of persons travelling under like 
conditions cannot be refused. It is the individual who Is entitled 
to the equal protection of the law's, and If he is denied by a 
common carricrj acting in the matter under the authority of a 
State law, a facility or convenience in the coui^e of Iiis journey 
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whicKf under subfit^tiaLly the same circiiimtanceSj Is fumished 
to another travellerp he may properly oamplain that his consti¬ 
tutional privilege has been invaded.* Id., 235 U,S.^ pp^ 161, 
162,35S.Gt.,/. 71. 

“ HerOp pcdtioner*s right was a personal one. It was as an 
individual that he was entitled to the equal protection of the 
laws, and the State was bound to furnish him within its borders 
facilities for legal education substantially equal to those which 
the State there afforded for persons of the white raoCj whether 
or not other Negroes sought the same opportunity. 

It is urged, howxsver, that the provision for tuition outside 
the State is a temporary onc^—that it is iniendcd to operate 
merely pending the establi^ihment of a law department for 
Negroes at Lincoln Univcisity* While in that sense the discrimj’- 
nation may be termed temporary, it may nevertheless continue 
for an indefinite period by reason of the discretion given to the 
Curators of Lincoln University and the alternative of arranging 
for tuition irt other States, as pernrdtted by the State law as 
Construed by the State Court, so long as the curators find it 
unnecessary and impracticable to provide facilities for the legal 
instruclion of Negroes within the State. In that vievir we cannot 
regard the discrimination as excused by what is called its 
temporary' character. 

** The jud^ent of the Supreme Court of Missouri is reversed 
and the case is remanded for further proceedings not incon-^ 
sisicnt vdth the opinion." 

The importance of thk judgment is enhanced by the fact 
that apart from the clause about equal protection of the laws 
in the fourteenth amendment^ the U.SpA. Constiludon 
docs not expressly provide for equality of educational op¬ 
portunities for all citizens^ irrespective of race. The express 
provision contained in die fifteenth amendment is limited to 
the franchise: the right of cidzens of the United States to 
vote shall not be denied or abridged by the United States or 
by any State on account of race, colour, or previous con¬ 
dition of servitude”. In this respect, the Constitution of 
the U,S.S.R. is more liberal^ because under ardde 123, 
“ equality of rights of citizens of die U.S.S.R., Irtcspcctivc 
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of their nationality or race, in all spheres of economic state, 
cultural, social and political life, is an indefeasible law. Any 
direct or indirect restriction of the rights of, or, conversely, 
any establishment of direct or indirect privileges for, citizens 
on account of their race or nationality, as well as any advocacy 
of racial or national exclusiveness or hatred and contempt, is 
punishable by lavi?”. But the Supreme Court of the U.S.S.R. 
lias no power to disallow laws and acts which contravene the 
rights declared. The Presidium of the Supreme Soviet— 
which is a sort of joint standing committee of the Chambers 
of the Supreme Soviet (the Union Parliament)—interprets 
the laws of the U.S.S.R. and annals decisions and orders 
of the governments of the Union and the constituent repub¬ 
lics in case they do not conform to law (article 49 of the 
Constitution of the U.S.S.R.). 

The following account, taken from the Ntw York Timts, of 
an American case is of interest in this connection: 

“The U.S, Supreme Court held on June 3rd (1946) by a 
six-to-onc decision announced by Justice Stanley F. Reed that 
racial segregadon of bus passengers, as authorised by law in 
10 States (called ‘Jim Crowism, after a Negro character in an 
old Negro folk song), was unconstitutional on buses crossing State 
borders. The court dealt -with the case of Irene Morgan, a Negro 
girl who, when travelling in a bus going fiom Virginia to Mary¬ 
land, h^ been arrested and fined 10 dollars for rduslng to 
change her scat and sit in the rear marked ‘ for coloured 
patrons * (as is general in trolley cars, buses and trains in the 
South), thus violating the Virginia ‘Jim Crowism * statute. The 
Virginia Supreme Gkiurt of Appeal upheld the convitiion and in 
the hearing before the Supreme Court the State of V i rglni a 
defended the segregation law as ‘ recognition of human nature ' 
arguing that it prevented racial clashs that might endanger 
public safety. The Supreme Court decided, howTever, that there 
being no Federal Act dealing with the separation of races in 
inter-State transportation, the Virginian statute interfered with 
the freedom of inter-State commerce which required ' uni¬ 
formity ’ in the seating arrangements for the dif&r^t races in 
inter-State travel, and for thb reason was unconsdeudonai." 

16 


242 INDIA’S CONSTITUTION IN THE MAKING 


It h315 already been pointed out that the “ equal protection ” 
clause, as interpreted by the Supreme Court, docs not prevent 
special legislation for special classes provided the classification 
is not arbitrary. It has also been jwinted out that the task 
oi deciding whether the clause, in a given case, is arbitrary 
or not, is not easy. An illustration of this difficulty has already 
been given in the matter of anti-trust laws; a few others in 
the sphere of taxation may now' be mentioned. In 1935, in 
the ease Stewart Goods Co. o. Lewis {394 U.S, 550), the 
Supreme C-ourt held invalid a Kentucky law imposing a 
graduated tax upon annual gross sales of retail merchants 
ranging from ijio percent upon the first 400,000 dollars of 
gross sales to 1 percent on sales over [,000,000 dollars. In 
the language of the court, the law arbitrarily classified 
these vendors for the imposition of a varying rate of ta-xation, 
solely by reference to the volume of their transactions, dis¬ 
regarding the absence of any reasonable relation between the 
chosen criterion of classification and the privilege the enjoy¬ 
ment of which is said to be the subject taxed 

But in the previous year (1934), in Fox p. SUutdard OH Co., 
of New Jersey (294 U.S. 87 ), the court had, by a majority of 
five to four, upheld a West Virginia graduated tax running 
from two dollars for one store to 250 dollars for each store 
in excess of 75, saying that a scries of gasoline stations main¬ 
tained in a single ownership has the benefit of chain organi¬ 
sation and that, therefore, the graduation of the tax according 
to the number of stores owned w'as not arbitrary. Again, in 
1940, in Madden V. Keniuokjt (309 U.S, 83) the court, with two 
dissentient Judges, upheld a Kentucky statute imposing on 
its citizens an annual ad valorem tax on their deposits in banks 
outside ihe State at the rate of 50 cents per too dollars and 
■on their deposits in banks within the State at the rate of 
ro cents per too dollars. This had been attacked on the 
ground, among others, that it discriminated between those 
who deposited their money in Kentucky banks and those who 
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deposited their money in banks outside Kentucky and tlius 
offended against the “ equal proiecdon ” clause* The court 
observed (i) that in laxationj even more than in other fields, 
the legislature possesses the greatest freedom in classification, 
(a) that the presumption of validity attaching to legislation 
can be overcome only by the most explicit proof that the 
classification adopted by the legislature was “ a hostile and 
oppressive discrimination against patUcular persons and 
classes," and (3) that in this case the treatment accorded to 
the two kinds of deposits may have resulted from the differ* 
cnees in the difficulties and expenses of lax collection. 

We may now turn to another clause in die fundamental 
rights enunciated in the Constitution of the U*S*A. In the 
fifth amendmcni, which applies to the Centre, it is declared 
that no persons shall be deprived of life, liberty or property, 
without due process of law; and In the fourteenth amend¬ 
ment, there is a similar declaration applying to the States: 
"Nor shall any State deprive any person of life, liberty or 
property without due process of law ", A vast volume of ease 
law has gathered round this “ due process " clause, of which it 
has been said that it is " the most important single basis of 
judidaJ review today ”, At first it was regarded only as a 
limitation on procedure and not on the sutetance of legis¬ 
lation; but it has now been setded that it applies to matters 
of substantive law as well. In fact, the phrase “ without due 
process of law ” appears to have become synonymous w-ilh 
“without just cause", the court being the judge of what is 
“just cause" ; and since the object of most legislation is to 
promote the public welfare by restraining and regulating 
individual rights of liberty and property, die court can be 
invited, under this clause, to review almost any law. The 
court has upheld laws providing for compulsory vacdnation 
(1905); for compulsory- sterilisation of mental defectives 
(1927); for commitment of persons with a “psychopathic 
personality" (1940); but not a law forbidding the use of 
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shoddy in the manufacture of mattresses (1926), nor one 
requiting every pharmacy to be mvned by a licensed phar¬ 
macist (1928). The usual issue in such cases is whether what 
is called the “ police power ” of the State—in other words* 
the inherent power of every State “ to prescribe regulations 
to promote the health, peace, morals, education and good 
order of tlic people ” justifies the particular law under con¬ 
sideration. Since there is no certain criterion in these matters, 
the court’s verdict may vary from time to time, Thus in 
LackjKT tr. NiW T&tk (1905, 198 U. S. 45), a New York law 
forbidding more than 60 hours’ %vork in any week, or an 
average of more than 10 hours per day in bakeries or con¬ 
fectioneries, was held unconstitutional as infringing the liberty 
of the individual w'ithout due process of law. The judgment 
of the majority of the court (5 to 4) obscrv'cd: 

“ The qiHsstion whether this act is valid as a labour law, pure 
and shnpic:, may be dismissed in a few words* 1 here is no 
reasonable ground for luterrering with the hbcrt\' of person or 
the right of free contract, by determiniug the hours of labour in 
the ocenpatjon of a baker. There is no contention that bakers as 
a class are not equal in intelligence and capacity to men in other 
trades or manual occupations, or that they are not able to assert 
their rights and care for themselves without the protecting arm 
of the Slate, mlcrfering with their independence of judgment 
and of action. They arc in no sense wards of the State. Vicived 
in the light of a purely labour law, witli no reference ’whate\'er 
to the question of health;, we think that a law' like the one before 
us involved neither the safety* the morals^ nor the welferc of the 
public and that die interest of the publtc n not in the slightest 
degree affected by such an act. The law must be upheld^ if at 
all* as a law pertaining to the healtli of the individual engaged 
in tlie occtipation of a baker. It docs not affect any other portion 
of die public than those who arc engaged in that occupation. 
Clean and M'hoiesojnc bread does not depend upon w^hether the 
baker works but ten hours per day or only sixty hours a week. 
The limitation of the hours of labour dots not come within the 
police power on that ground.” 
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But twelve years later, in Buating v, Oregon (243 U, S, 426), 
the court, without mentionmg the Lochner case, upheld a 
ten-hour law for factories. Again, in 1923, A<&ins b. Cbildren's 
Hospital {261 U, S. 525), the court by a narrow majority over¬ 
threw an Act of Congress prescribing a minimum wage for 
women and children in the district of Columbia. But in i 937 > 
in West Coast Hotel Co. v. Pamsht the court, by a bare majority 
(5 to 4 ), overruled the Adkins case and upheld a Washington 
Act authorising the fixing of minimum wages for women and 
minors. There has been similar oscillation in regard to lavs's 
providing for price-control; and Dodd’s comment on this line 
of cases is: “ The question is one as to the efficient action of 
the govemment, while at the same time protecting the 
essential rights of the individual. The cases printed below 
will indicate that the court has wavered from one position to 
another and may now be wavering back to its earlier posi¬ 
tion.” (Dodd’s Cases md Matenals on Conststutioital laWj 
Third Edition, p. 649]. 

^Ve arc now in a position to realise some of the dlfTicultics 
of the problem of fund amen lal rights. To enunciate them in 
general terms and to leave it to the courts to enforce them 
will have the following consequences; 

(i) The legislature not being in a position to know what 
view the courts will take of a particular enactment, 
the process of legislation will become difficult. 

(a) There w-ill be a vast mass of litigation about the validity 
of laws and the same law that was held valid at one 
time may be held invalid at another or oice versa: the 
law will therefore become uncertain. 

(3) The courts, manned by an irremovable judiciary not 
so sensitive to public needs in the social or economic 
sphere as the representatives of the periodically-elected 
legislative body, will, in efiect, have a veto on legisla¬ 
tion exercisable at any time and at the instance of any 
litigant. 
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M against these disadvantages and compensating for them, 
there ^vill undoubtedly be the advantage that racial and 
religious minorities will feel some security. Many European 
constitutions contain a declaration of fundamental rights, but 
there is often no court w'ith powder to pronounce an offending 
law unconsbtutiona]. Even in Switzerland, w^here the Federal 
Court is competent to entertain complaints of violation of the 
consdtutjonal rights of citizens, the constitution requires the 
court to apply the laws passed by tlie Federal Assembly. 
(See article 113 of the Swiss Constitution.) 

Tlie difference between the Supreme Court of the Uniledi 
States and the Swiss Federal Court in this respect is explained 
thus by Adams and Cunningham: 

" Every judge of the Supreme Court of the United States is 
bound to treat zs void all legislative acts, whether proceeding 
from Congress or from the State IcgislattircSj wluch arc incon¬ 
sistent with the Federal constitution, or are in excess of the 
legislative powers w^hich that constitution confers* The Supreme 
Court only inquires into the validity of Acts of Congress for the 
purpose of determining a question brought before it in a Segal 
proceeding- 

“ The Federal Tribunal^ on the conlrarvv cannot inquire into 
the constitutional charaeter of a law or a resolution of a general 
nature which has been adopted by tlie Federal Assembly, any 
more than of a trcat>^ ratified by that bodyp It is bound by 
the consdlutfon to accept those law^ and lesolutions and to 
apply them to the cases submitted to its judgment. 

“The reason is clean Tiic measures w-hicb, after being 
framed by the Federal Council and adopted by the Federal 
Assembly, are accepted by the people, citlier tacitly or through 
the referendum, thus obtain the sanction of the Sw iss people. 
Hence the Federal Tribunal must bow to the decision of the 
people and regard all such measures as eonstitutional and 
inviolable/" Swiss by Adams and Gunnings 

ham, 1889, pp. 267, 268.) 

The Swiss Federal Court can, however, examine the con¬ 
stitutionality of cantonal laws. 
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The Irish Constitution of 1937 ha* followed the plan of 
separating "fundamental rights” from "directive principles 
of social policy the former are, to some extent, enforceable 
by the court, but the latter not at all. The former are set out 
in articles 40-44 of the constitution and the latter in article 
45, which begins thus; "The principles of social poUcy set 
forth in this article are intended for the general guidance of 
the Oireachtas (the Irish Parliament)* The application of 
those principles in the malting of laws shall be the care of the 
Oircachms exclusively and shall not be cognisable by any court 
under any of the provisions of this constitution.” There is no 
similar provision in articles 40-44 expressly excluding the juris¬ 
diction of the courts. Some of the fundamental rights appear 
to be couched in terms which could be enforced by the courts. 
t.g., sccuon 40 (6) 2* provides that laws reguladng the manner 
in which the right of forming associations and uniom and the 
right of free assembly may be exercised shall contain no poli¬ 
tical, religious, or class discrimination; section 44 (2) 4“ pres¬ 
cribes that legislation providing State aid for schools shall not 
dLscKminate between schools under the management of differ- 
ent religious denominations; and so forth. Laws contravening 
these guarantees w ill doubtless be pronounced ulira mrti. 

But a provision such as “no citizen shall be deprived of 
his pcraonal liberty save in accordance with law " occurring 
in section 40 (4) i" cannot invalidate any law and is re^ly 
meaningless as a guarantee against oppressive laws after 
enactment. Possibly it has a moral value and may afford 
ground for a referendum before the Bill becomes law. for 
under article 27, Bills may be referred to the people, if they 
involve proposals of national importance. There is also a 
provision in article a6 (1) i* enabling the President after 
consulting the Council of State (which is a sort of Pnvy 
CouncU}, to refer any Bill to which the article applies to the 
Supreme Court for a decision whether the BiU or any 
specified provision thereof is unconsUtutlonal. 
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In the Austrian Constituiion of 1920, ceriain fuudamentat 
rights were declared article 7 declared: '*AI1 citizens of the 
Federation shall be equal before the law. Privilege of birth, 
sexj position, cla^s and religion are abolished*”) and there 
was also provision for a constitutional court in addition to 
an administrative court and the ordinary courts of law* 
The ordinary courts were not to inquire into the validity of 
any duly promulgated law [article 89 (i)], but the constitu¬ 
tional court was competent in certain circumstances to decide 
all such questions and to annul any laws, which tt adjudged 
unconstitutional (article 140)5 in addition^ the constitutional 
court was expressly given power to entettajii complaints of 
violation by any administrative authori ty^ of rights guaranteed 
under the constitution after the matter had been taken 
through all the stages of administrative appeal {article 144)* 
The net result of these provisions appears to have been that 
the constitutional court could annul a law as unconstitu¬ 
tional at the instance of the Federal Government or a pro¬ 
vincial government (as the case might be) and to annul any 
administrative decision as unconstitutional at the instance of 
any aggrieved individual. The constitutional court consisted 
of a President, a Vice-President and a number of other 
members; the President, the Vice-President and one half of 
the other members were elected by the Lower House and 
the other half of the other members by the Upper House 
of the Federal legtslature. They were to hold office for life. 
Further proviaons as to the organisation and procedure of 
the constitutional court were to be prescribed by Federal 
legislation. 


11 

Wc may now proceed to anal>^ the fundamental rights 
embodied in the constitutions of some of iJie more important 
countries of the world and to frame the draft of a Bill of 
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Rights for jitcorporaiion in the Indian Constitudon. For this 
purpose, it is useful to recognise a distinction between two 
broad classes of rights: there arc certain rights which require 
positive action by the State and which can be guaranteed 
only so far as such acdon is pracdcable, while others merely 
require that the State shall abstain from prejudicial action. 
Typical of the former is the right to work, which cannot be 
guaranteed further than by requiring the Statc^ in the 
language of the Imh Constitution, “to direct its policy 
towards securing that the dtisccns may, through their occupa¬ 
tions, find the means of making reasonable provision for their 
domestic needs”; typical of the latter is the right which 
requires, in the language of the American Constitution, that 
liic State shall not deprive any citizen of liis liberty without 
due process of law It is obvious that rights of the first type 
are not normally either capable of, or suitable for, enforce¬ 
ment by legal acdon, w hile those of the second type may be 
so enforced* Both classes of rights arc mentioned together 
under the head of “fundamental rights” in certain consti¬ 
tutions, in the Constitution of the U. S* S* R* and in the 
Weimar C4>nstitution of tlie German Reich, possibly because 
neither was intended to be enforced by legal action. But the 
distinction is clearly recognised (though not uniformly pursued) 
in the Irish Consdtution, which deals first with “ fundamental 
rights** strictly so called, and then with “dircedve principles 
of social policy the latter being expressly excluded from die 

purview of the courts- A similar distinction Is recognised in 
Dr^ Lauterpacht^s Inirrmtional BUI tf/ Rights a/ Man (1945)^ 
The subs land VC provisions of the Bill are in tw^o parts. Part I 
dealing with rights meant to be enforced by the ordinary 
courts and Part II dealing with rights Incapable of or un¬ 
suitable for such enforcement* 

We may usefully follow' this plan and Mparate the two 
classes of rights: Part A may deal with fundament al principles 
of State policy and Part B with fundamental rights strictly 
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so colfcd.* The follomng draft is suggested for Part A (it is 
meant to be iliusuradve rather than exhaustive): 

PART A 

“ The principles set furth in this Part are in tended for the 
general guidance of the appropriate legislatures anil govemnicnta 
in India (hereinafter referred to collectively as 'the State 
The x'lppticadon of these principles in legislation and adminis- 
tmtion shall be the care of the State and shall not be cognisable 
by any courL 

I, The State shall promote mtematiDnal pc^ace and security 
by the elimination of war as an instnmietit of natLonnl policy^ 
by the prescription of open, just and honourable relations 
between nations^ by the firm establishment of the understandings 
of international law as the actual rule of conduct among govern^ 
merits and by the maintenance of justitse and the scrupulous 
respect for treaty obligations in the dealings of organised people 
widi one another, 

“2. The State shall promote internal peace and security by 
the elimination of cause of commun^ discord. 

“ 3. The State sball^ as far as possible, secure to each citi^en; 

(1) the right to work, 

(2) the right to education, 

(3) the right to maintenance in old age and during sick¬ 
ness or loss of capacity to work^ 

(4) the right to rest and leisure; 

in particular, the State shall make provision for free and 
compulsory printary education. 

“ 4. The State shall promote with special care the educational 
and economic interests of the weaker sections of the people and^ 
in particular, of the scheduled castes and the aboriginsd tribes^ 
and shall protect them from social injustice and all forms of 
exploitation^ 

“ 5. The State shall protect the cidtiue, language and script of 
the various communities and linguistic areas in li^a. 

" fi. The Slate shall regard the raising of the level of nutrition 
and the standard of Li\dng of its people and the improvcrnenl of 
public health as among its primary dudes. 


* Cf. Pakm rv and lit of the Indian ComtiujticiD. 
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** 7. The State shall ertsutrt that the strength and health of 
workers^ men and wnmen^ and tlie tender ugc of children shall 
not be abused and that they shall not be forced by ccanoinic 
necessity' to take up occupations unsuited to their sex^ age or 
strength/* 

It b obvious that none of the above provisions is suitable 
for enforcement by the courts. They arc really in the nature 
of moral precepts for the authorities of the State. Although 
it may be contended that the constitution h not the proper 
place for moral precepts, nevertheless, constitutional declara¬ 
tions of policy of this kind are now becomjug increasingly 
frequent.* They have at least an educative value. The first 
clause is taken from the Declaration of Havana made in igsq 
by the rcpresentativi^ of the governments, employers and 
work-people in the American Continent* The second, fourth 
and fifth clauses are peculiarly needed in India. The third 
clause embodies certain objectives of social and economic 
policy which are now widely recognised; see, for example, 
articles 118-121 of the Coustitatiou of the U. S. S. R. and 
articles 42 and 45 of the Irish Cons tiiu don. The sixth clause 
relating to nutritional and other standards is taken from the 
recommendations of the United Nations Conference on Food 
and Agriculture, 1943, and is of special importance to India. 
ITie seventh clause is taken from article 45 (4) of the Irish 
Constitution, 1937- 

PART B 

We now come to the other Part, pan B, relating to funda¬ 
mental rights strictly so called, that h to say, rights which are 
meant to be enforced by legal action. Here we enter upon 
controversial ground. 

** There arc vxry Ihw countries w'htch havT* fully adopted the 
ss'stcm of judicial review enabling courts to act in that capacity 

* (Sw the tntroducticin to the 1.1., O- publicaihn CawjliVttiMMj Pf&dMJim 
Sweioi und Eionomic Pk}Si^i. MoHUtoIi 
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in the matter of the rundaincrjitaJ of the Indi vid ud guaran^ 

teed by die constkiuddn. In the United Sutes, by long-estab¬ 
lished practice—though not in. pitr&uaiLOC of any express provision 
of the constitution—the Snpfemc Court lias exercised tliat power 
since its decision in the historic case of Marbury p, AiadisoTi, This 
Li also the position* by virtue of an express ennsdttitionai provj'^ 
sion, in Brazil, V'enezuela anti some other Latin-^Amcricaii 
conntTicS;i in Czechoslovakia^ Rumania and the Irish Free State. 
In a number of countries—such as Australiap Canada and 
Germany {in the constitution of 1919)—judidal revie%%' Is limited 
largely to quesdons re taring to the itspecrive legislative compc^ 
teiice of the Federation and of the member States. 

“ On the other hand^ in many States the constitution speci¬ 
fically excludes the interpretation of lavi^—and u fiifiim any 
declaration of their irwalidlt)'—from the purview of the judiciary- 
judicial review of legislation is contrary to the conslLtutionai 
doctrine of France and, above all, of Great Britain, where the 
supremacy of FarliamcJiE is absolutei Although the Consdtulion 
of Soviet Russia of 1923 gave {in article 7, sec, 43) the 
Supreme Court of the Union the power to render dedsions, at 
the request of the Central Executive Committee of the Uniouj 
on the const!turionali ty of any regulations made by the republics 
of the Unionj no such powers have been conferred upon It by 
the constitution of 1936. . , . 

" The doctrine of judicial re\'iew has been defended with 
fervent approval by great lawyers in the United States and 
clscw^herc* Daniel Webster and Francis Liebcr praised it as a 
bulw'ark of liberty. Lord Bryce was of the view that * there is 
no part of the American system which reflects more credit on 
its authors or has w'orked bcti;cr in practice.' Dice)' W'as a strong 
believer in the doctrine of the supremacy of Parliament in 
England. But he was emphatic that it was " the glory of the 
founders of the United States ^“iii fact the doctrine of judicial 
review was adopted a quarter of a century after the foundation 
of the republic—to have establislied a s)^tem of protection nf 
the constitution essential to a federal system (actually^ die 
exercise of the pow-er of judicial review' by the Supreme Court 
lias borne Httle relarion to the fact of the federal slructttre of the 
United Stales). Tociqucville praised it as most favourable to 
liberty and to public order. After one hundred and forty years 
of operation it has the unqualified support of a large—perhaps 


FUNDAMENTAL RIGHTS 


253 


predomixiimt—section of Amcricaji legal opinion as a buLwarL 
of liberty of the people against the rashness and the tyranny of 
short-lived legislative majorities^ 

** Oit the other handr the doctrine ofjudjdial review has found 
from its very inception violent opponents and detractors in the 
country of its origin* Jefferson and ^^adison denounced i t- Great 
teachers of constitutional law* such as J- B. Thayer^ have drawn 
attention to the dangers of attempting to find in the Supreme 
Court—instead of in the lessoits of experience —^ safeguard 
agaimi the mistakes of the representatives of the people. That 
criticism has gTo\^Ti in the last fifty years to the point of bitter 
denunciation as die result of the exercise of the power of judicial 
review in a manner whichj in the view of many^ has made the 
Supreme Court a defender of vested rights and social statics. 
Some French jurists, who were attempting to find a remedy for 
the absence of an effective guarantee of ftmdamcntal rights in 
their ovm consritution, ha^e come to regard the expcfience of 
judicial review in tJic United Slates as a sufficient deterrent 
against introducing judicial review in France- In CDuntrics other 
than the United States^ in which judicial review of legislation is 
recognised, it has been experienced only in rare cases for the 
protection of the rights of the individual.” {pp. ISG-I90, lnUr~ 
naiionai Bill ^ iki Rights cf 1S45, by Lauterpacht)* 
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SECOND CHAMBERS 

OsE of the vexed questions of political science is the problem 
of Second Chambers. The political thinkei^ of the nincieenth 
century were nearly unaoimous in their support of a Second 
Chamber and, in the words of Sir Henry Maine* held that 

almost any Second Chamber is better than nonc^'. But in 
the present century there has been a gtx^wing opposition toil* 
and even where a Second Chamber is allowed to continue or 
a new one established* the general tendency has been to 
restrict m powers^ However* wc find that almost all itse im¬ 
portant States of the modem vs'orld have Second Chambers 
and only very few, Turkey and Bulgaria* have dispensed 
with them. It must* however, be pointed out that, though 
Second Chambers are regarded as *an essential element of 
federal constitutions, they are the exception rather than the 
rule in the constituent units of a federation* In the U.S.S.R^ 
and the Union of South Africa the legislatures of the consd- 
lucnt units are all unieamerat« Of the eight provinces in the 
Dominion of Canada only Quebec and Nova Scotia have 
Second Chambers. In Switzerland sixteen cantons are uni¬ 
cameral; two cantons and four half-cantons still have their 
old folk-moots or direct assemblies of all the cltizeris. In 
Weimar Germany* half the States were unicameral^ But, 
except for Nebraska in the U.S.A. and Queensland in 
Australia, all the State constitutions in these tw^o countries 
have Second Chambers- 

The motives for creating or continuing a Second Chamber 
have usually been mixed. First* there is the force of tradition. 
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Eor example, [n England the representative bodies of the 
middle ages were organised on the basis of status; the nobles, 
the clergy and the commoners sat in separate chambers. The 
first two bodies fused to form the British House of Lords. The 
Lords, from being the predominant partners, gradually lost 
their powers to the Clommoners; but even as late as the passing 
■of the Parliament Act of igii, the Lords had in law, and to 
a large extent in fact, equal powers with die Commoners, 

Secondly, the propertied classes have always looked 
upon a Second Chamber as a protective armour for safe¬ 
guarding their interests. This is true of other minority groups 
as well. As Herman Finer has observed, “ wherever there are 
interests which desire defence from the grasp of the majority, 
a bicameral system will be claimed; for even delay of an un¬ 
desirable policy is already a gratifying deliverance {Tkeoiy 
•anJ Praetta of Modtm GootTTSMjtt by Finer, p. 74,0). This is, 
for instance, seen in the framing of the French Constitution 
of 1875 when the monarchists, defeated at the polls, tried to 
entrench themselves in a Second Chamber. 

Thirdly, many sincere democrats have often felt that 
there must be a check to prevent hasty Icgislailon by the 
Lower House. They fear that a chamber directly and 
immediately responsible to the populace will be moved by 
gusts of passion of a momentaty character. This is a point of 
vieiv which has been forecfuily expressed by Farrand in nar¬ 
rating an incident in die life of George Washington. “ There 
is a tradition,” he amtes, “ that Thomas Jefferson some two 
years later, upon his return from France, was protesdng to 
Washington against the establishment of hra Houses in the 
legislature. The incident occurred at the brcakfast-table and 
Washington asked; * Why did you pour that coffee into your 
saucer?’ 'To cool it,' replied Jefferson, ‘Even so,’ said 
Wasliington, ‘ we pour legislation into the senatorial saucer to 
cool it * While the object is laudable, it has alw'ajts been 


• Thi Ffinniag ^ p. 74 - 
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found difficult to corstruct a Second Chamber which is 
responsive to public opinion and at the same time can 
act as a brake on the Impulsive actions of the Lower House. 
The object la usually sought to be achieved by entrusting the 
work of choosing the members of the Second Chamber to a 
specially selected electorate as in Ireland. 

Fourthly, a Second Chamber is often formed to provide 
representation for interests which could not be adequately 
provided for in the I.,ower House. 

In federal constitutions seats are usually allotted to the 
constituent units in the Lower House on the basis of popula¬ 
tion and the members arc elected directly by the citizens. 
But, in the Upper House, equality of representation of the 
constituent units is generally accepted, e.g., in the U. S. A. 
and in Australia. Even where, as in Canada, the principle of 
equal representation has not been strictly adhered to, the 
principle of allotting seats on the basis of population is con- 
^dcrably modified to give weighted representation to the 
smaller units. 

Again, those who desire the representation of economic 
groups in the legislature but cannot agree to the abolidon of 
the tcrntorlal principle for the Lower House, sec a way out in 
the institution of the Second Chamber. It is said that the 
Upper Chamber gives scope For representation of men of 
status and experience who do not cate to face risks of popular 
election. It is also supposed to avoid majority tyrannyt the 
interests of minorities arc expected to receive a more patient 
hearing in a Second Chamber. 

Opposition to the system is, however, not inconsiderable 
even at the present time. The principal ground of attack is 
that the system is undemocratic. It is held by the advocates 
of this view that the Icgtsladvc process in the modem world is 
sufficiently long dravm-out and complicated even without a 
Second Chamber. Every measure before being passed by the 
legislature is usually discussed for months and somedmes for 
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ycaiis on the platfom and by the press. Needles maltipUca- 
tion of checks would only make the govenimcot lcs& dynaituc. 
It is further held by them that the so-called impulsiveness of ihe 
Lower House is only an excuse which the propertied classes have 
invented to establish a Second Chamber for safeguarding their 
interests. They still quote Abbe Scyes that if a Second Chamber 
is in agreement with the first it is superfluous; and if it is not 
in agreement with it, k is pernicious. 

Again, it is argued that experience has shown that it is very 
difficult to constitute a truly demoeratic Second Chamber on 
lines other than those of the first. If the franchise is fixed on 
a higher level than for the Lower House, power would be 
vested in the propertied classes; an indissoluble Second Cham¬ 
ber with members retiring in rotation or a Second Chamber 
with a life longer than that of the Lower House would not be 
in touch with current public opinion; the principle of equal 
repr<scnitation to constituent umts in federal constitutions 
often leads to minority rule; and the dUtribution of seats on 
a functional basis is at its best* to a large extent^ arbitrary. 

Further^ the critics say^, the politically backward countries 
suffer from insufficiency of leaders to man iw^o chambers In 
small and poor countries and the expense is too heavy. 

There are two main types of Second Chambers: the elecdve 
and the non-eJeetive^ Betw^een these two types lie a variety 
of Upper Houses which partake of the characteristics of both. 
It may be convenient to consider the various Second Cham¬ 
bers of the world in the following order: 

(i) hereditary, (s) nominated, (3) partially elected^ 
(4) fully elected* and (5) special types, 

(0 HEREDITARY SECOPTO CHAMBERS 

GREAT BRITALV—Th^ British House of Lords is the 
only hereditary Upper House of any importance that is left 
now. But even this body is not, striedy speaking* wholly 
hereditary, 

17 
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At present the House of Lords consists of persons who hold 
thdr scats— 

(i) bj hittiUwy right: the title to peerage and member¬ 
ship of the House of Lords are inhcHted according to 
the principle of primogeniture and the hereditary 
peers form the major part of the House; 

(a) bj (Ttetios af the SortreigTt: the King has a prerogative 
right to create new peers at any time, but this power 
is in practice exercised by the Ministry of the day; 
f3) ^ sirit^e of ojice: the Archbishops and Bishops of the 
realm and the Law Lords; and 
(4) ^ election: the hereditary peers of Scodand elect 16 
members from among themselves for the duration of 
each Parliament. At one time the whole body of the 
Irish peers also elected a8 peers for life, but this stopped 
with the creation of the Irish Free State. 

At present the full House consists of about 740 members, 
but the voting strength is about 730. 

Until 1511 the powers of the House of Lords were largely 
eo-exlcnsivc with those of the House of Commons. This led 
to occasional conflicts between the two Houses and many 
important measures, such as the Reform Bill of 183a, were 
passed by the threat of creating new peers to wercome the 
opposition of the Lords. Finally, its pow'cts were curtailed 
by the enactment of the Parliament Act of 1911. 

At present, all tnoncy Bills, so cerdfied by the Speaker of 
the House of Commons, if not passed by' the House of Lords 
without amendment, become law without their concurrence 
on the royal assent being signified. Public Bills, other than 
money Bills or a BUI extending the maximum duradon of 
parliament, if passed by the House of Commons in three 
successive sessions, whether of the same Parliament or not, 
and rejected each dme or not passed by the House of Lords, 
may become law without their concurrence on the royal 
assent being signified, provided that iw'o years have elapsed 
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between the second reading in the first session of the 
House of Commons and the tMrd reading in the third 
session. All fiills coming under this Act should reach the 
House of Lords at least one month before the end of the 
session. 

(2} NOMINATED SECOND CHAMBERS 

The main feature which distinguishes the nominated Second 
Chamber from its hereditary prototype is that while the ofEce 
of the herditary peer is handed down from father to son 
and cannot be resigned, the oflSce of the nominated Senator 
is terminable with death, or earUcr in certain contingencies. 
Of the fully nominated Second Chambers, the most interesting 
instances arc those of the Italian Senate under the constitu¬ 
tion of 184B and the Senate of Canada. 

(fl) ITALY—The Italian Senate consisted exclusivclv of 
the Princes of royal blood and those nominated by the King 
for life from certain classes, numbering 21 categories, as laid 
down by the constitution of 1848. Persons who paid over 
3,000 life [nominally about 600 pounds] in taxes, petsons 
who had rendered distinguished service to the State, members 
of the Lower House who had served in three parliaments or 
for not less than six years, famous scientists or litterateurs and 
church dignitaries were eligible for nomination. Persons 
below 40 could not be nominated. There was no statutory 
limit to the number of Senators, so that the Ministry of the 
day, in whose hands lay the power of appointment, could uti¬ 
lise it fiir forcing laws through the Senate. 

In theory, the Senate had the same powers as the Lower 
House, and no Bill could become law’ without its consent. 
But as the Ministry had the power to appoint any number 
of additional members, the Senate could not effectively stand 
against the Lower House, to which alone the hfinistry was 
responsible under the constitution. 
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(i) CAXADA^Thc members of the Cs^nadian Senate 
are nominated for life fay the Governor-General, but in prac¬ 
tice fac is guided by die advice of the Minbtry of the day* 
The constitudoii provides that the number of Senators 
should not exceed 104; but in case NewfcundJand is admit* 
ted into the Union, the niinimtim should be and the 
maximum no. The present membership of the Senate is 96. 
According to section 22 of the British North America Act, 
1S67, as amended in 1915, in relation to the constiiudon of 
the Senate, Canada is deemed lo consist of four divisions^, 
namely, Ontario^ Quebec, the Maritime provinces and Prince 
Edward Island and the western provinces, each of the divi¬ 
sions having equal representation consbung of 24 members* 
The distribution of the seats on the basis of provinces is as 
follows: (fl) Ontario, 24; (i) Quebec, 24; (r) the Maritime 
provinces and Prince Edward Island, 24, i\f., Nova Scotia^ 
10; New Brunswick;, 10; Prince Edward Island, 4; (d) the 
w^estem provinces, 24, l#., six rnembers each for Manitoba^ 
British Columbia, Saskatchewan and Alberta. 

The constitudon of the Senate of Canada is essentially an 
attempt to w^ork the federal idea through an Upper House 
on the model of the British House of Lords. In giving effect 
to the federal idea aU that has been possible to achieve b 
the equal representaUon of the four main divisions of the 
country and not of the provinces. 

Each Senator must be at least 30 years of age, either a born 
or naturalised British subject and must reside in, and be 
possessed of property, real or personal, to the value of 4,000 
dollars, exclusive of all encumbrances, witlun the province 
from which he is appoiated. In the case of Quebec, he shall 
have his real property qualification in the electoral divirion 
from which he is appointed and shall be resident in that 
division. A Senator may resign hb seat if he so desires. He 
must vacate it if he fails to attend the Senate for two conse¬ 
cutive sessfons of the Parliament, or changes his allegiance, 
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or becomes a brankrupt or is amigncd for treason or h 
convicted of felonjr or zny infamous crime, or ceases to be 
qualified in respect of property or residence. The power of 
appointment and removal of the Speaker of the Senate is 
vested in the Governor-General. 

The powers of the Canadian Senate arcj in laWj equal to 
those of the Lower HoasCj excepting that money Bills must 
originate in the House of Commons^ and convention requires 
that they may be rejected but not amended* There are no 
adequate meaits to adjust differences between the two Houses: 
all that the framets of the constitudon have done for this 
purpose is to provide for the appointment of addidonal mem¬ 
bers to the Scnatej but since the total strength of the House 
cannot exceed 104, the maximum number that can be nomi¬ 
nated at any time to resolve differences is eight. 

Thus, in theory, the Canadian Senate is a very powerful 
body : it has powers nearly equal to those of the Lower 
House; the system of nomination for life secures its indepen^ 
dence; and it cannot be cowed down by the threat of un¬ 
limited nomination as in the case of the British House of 
Lords. But in practice it appears to have been lacking in 
vitality and Professor Lees-Smith goes to the extent of saying 
that Canada has had “ virtually a siagle chamber govem- 
ment This appears to have been the result of the majority 
of the memljers being, for the most part, the nominees of the 
party in power. 

(3) PARTIALLY ELECTED SECO^fD CHAMBERS 

Other interesting examples arc the Second Chambers of 
South Africa and Ireland and that of Japan under its 
constitudon of 

(ff) SOUTH AFRICA —The South African Senate consists 
of 40 members; eight of these are nominated by the Governor- 
Gcneral-in-Counci I and 32 elected, right from each of the 
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four provinces. Of the nominated Senators, four arc selected 
mainly for their acquaintance with the reasonable wants and 
wishes of the coloured races. The Senatots of each province 
are elected by an electoral college composed of the members 
of each Protdncial Council (that is to say, the legislature of 
the province, which in each case consists of a single House) 
and the representatives of the province in the House of 
Assembly of the Union. Election is on the principle of pro¬ 
portional representation with the single transferable vote. 
Each Senator must be at least 30 years of age, a British sub¬ 
ject of European descent, qualified as a voter for the election 
of members of the House of Assembly in one of the provinces 
and resident for five years within the Union. An elected 
Senator must be a registered owner of immovable property 
within the Union of the value of not less than £5,000 over 
and abov’e any special mortgage. A nominated Senator bolds 
office for ten years, both in the case of an original appointment 
and in the case of an appointment to fill a vacancy. An 
elected Senator holds office for ten years unless the Senate be 
sooner dissolved ^ but a Senator elected to fill a vacancy holds 
office only for the remainder of his predecessor’s term. 

By the Representation of Natives Act, 1936, provision has 
been made for the election of four additional Senators, each 
of whom represents one of the four electoral dis'isions into 
which the Union is divided. The Senators so elected hold 
their scats for five years. They siiould possess the qualifi¬ 
cations prescribed for elected Senators and they enjoy all the 
usual privileges of Senators. 

The Senate chooses its own President. He may be removed 
from office by a vote of the Senate, or he may resign by 
writing under his hand addressed to (he Govemor-CcneraU 
Any member of the Senate may similarly resign his office. 
The quorum for the Senate is fixed at 12, 

The South African Senate has only limited powers and is 
essentially a “ House of review ”, Money Bills must originate 
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Ln the Housjc of Assembly oiJy* The Senate may not amend 
any Bill which imposes taxation or appropriates revenue 
or moneys for the services of the govcmmcnti nor can it 
amend any Bill so as to increase any proposed charges or bur¬ 
dens on the people. In case of difference of opinion between 
the two HouseSj the constitution provides for a joint sitting. 
Since the House of Assembly has three tunes as many mem¬ 
bers as the Senatej the will of the former generally prevails. 

The South African Senate has the characteristic features 
of a unitary constiiution. The non-elected members are 
appointed by the government of the Union and the members 
of the Union House of Assembly have a voice even in the 
selection of the elected members. The Parliament has also 
the power at any time to alter the composition of and the 
mode of election to the Senate. 

(6) IRELA^D—Th^ Irish Senate (called ^ Seanad Eireann^) 
is composed of 6o membersj of whom 11 arc nominated by 
the Prime Minister and 49 elected. Of the elected members^ 
three are elected by the Nadonai University of Ireland^ three 
by the University of Dublin and the remaining 43 arc elected 
from five panels of candidates containing respectively the 
names of persons having knowledge and practical experience 
of the following interests and services; (i) national language 
and culture, literature, art, education and such professional 
interests as may be defined by law for the purpose of this 
panels (2) agticukure and allied interests and fisheries; 
(3) labour^ whether organised or unorganised; (4) industry 
and commerce^ including bankings finance, accountancy, 
engineering and architecture; and {5) public administration 
and social services, including voluntary social activities. 
According to the Seanad Electoral (Panel Members) Act 1937 » 
the panel members arc nominated by regtstered asociations 
and by the members of the Bail Eireann, the Low cr Chamber 
of the Irish legislature. Their election Is by an electoral 
college composed of the membcTS of the Dail Eireann and 
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seven persons elected by each one of the Councils of the 
counties or county boroughs- 

The elections to the Senate are held on the principle of 
proportional representation with the single transferable vote. 
A pci^on to be eligible for membership of the Senate must be 
eligible to become a member of the Lower House. 

The powers of the Irish Senate in the matter of legislation 
are very limited. A money Bill must originate in the Lower 
House; and though it has to be sent to the Senate for its 
“ rccommendadon the Senate must return the Bill withiii 
21 days. If the Bill is not returned within this period or if it 
is returned with a recommendation w^hich the Lower House 
docs not accept, the Bill is deemed to have been passed by 
both Houses at the expiration of 21 days. In regard to other 
Bills, the Senate has^ in effect, a suspensory veto for a period 
of go days^ It has^ however* power to ask for a reference to 
the people if its view has the support of onc-third of the 
inembers of the Lower Chamber^ This does not extend to 
Bills amending the constitution^ 

(r) Under the Japanese Constitution of iSgg, the 

Upper House of Japan, eaUed the House of Peers, was com- 
posed of hereditary, nominated and elected members. Under 
the constitution, as revised after World War 11 * the House of 
Peers will have 300 members* instead of 404 as before. These 
300 w'ill include (i) such of the Imperial Princes as arc 
specially designated by the Emperor, {?) 30 members chosen 
from among the hereditary Princes* marquises, viscounts, 
counts and barons* (3) a maximum number of 125 members 
nominated by the Emperor for "meritorious service”* (4) 
four members of the Imperial Academy* {5) 34 corporative 
members nominated by the Emperor to represent agriculture* 
commerce and industry, and (6) 120 elected members from 
pnefectural* urban or rural, districts* who hold ofllce for six 
years* with half their number to be re-elected at thrcc^yearly 
intervals. 
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Before World War II the House of Peers was noted to be a 
very conservative body and more powerful than the House 
of Representatives- It is to be seen whether the recent changes 
in its constitution irfll reduce the House to the position of a 
mere revising Chamber, 

(4) ELECTED SECOND CHAMBERS 

Elected Upper Houses may be considered under two heads ^ 
(ij those in fully federalised States; and 
(ii) those in unitary Stat<^, 

The Upper Houses in fully federalised States, such as die 
U.S-A^ and Australia^ present the following salient features: 
(if) the representation given to each of the eom]X]nent 
States is e<|ual ; 

(A) the Senators are elected from and in the States 
Individually, without any interference from the 
central authority; 

(r) the term of office of the Senator is arranged in such 
a way as to eimitc continuity of life to the Senate. 

(i) Second Chamhers in Feoekal States 

(it) miTED STA TES OF AMERICA-^Tht^ Senate in 
the UhS,A. consists of 96 members, two members from each 
of the 48 States. They are chosen by popular vote, onc-tlurd 
retiring or seeking re-election every two years. A Senator 
must not be less than 30 years of age^ must have been a 
citizen of the U.S*A. for nine years and a resident of the 
State from which he is chosen. 

The United States Senate is ** the only example in the 
’iv’orld of a Seeond Chamber that is incontestably more power¬ 
ful than the first It has complete freedom in the matter 
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of initiadng^ Legislation and can amend or reject any Bill, 
including a money Bill, which originates in the Lower House, 
The consent of both the Houses is essential for the enactment 
of any law and there is no provision for resolving conflicts 
between the two Houses. In addition to its legislative 
functions, the consent of the Senate^ by two-tliirds majorit>> 
is required for the ratification of all treaties initiated by the 
President with foreign Powers. Its approval is also necessary 
for major appomtmenis made by the President* It has further 
the sole power to try all impeachments. 

The Vice-President of the United States of America is the 
President of the Senate. 

(A) AUSTRAUA —The Australian Senate is composed of 
36 member, six from each of the six States of the Common¬ 
wealth. Like the Ajmcrican Senate, the Australian Upper 
House embodies the federal idea. The Parliament may make 
laws, increasing or dlmifushing the number of Senators for 
each State, but only in such a way that the equality of 
representadon of the various States is maintained and that 
none of the original States has less than six members. The 
Senators arc chosen for a term of six years, half of the 
members retiring every three years. In the event of a prolonged 
disagreement between the two Houses of Parliament, the 
Governor-General may dissolve both Chambers, in which 
ease the contmuity of the e.xistencc of the Senate is lost and a 
wholly new Senate will have to be elected. 

The electorate for the Senate and the House of Representa¬ 
tives is the same, Bui in the fomier case, the entire State 
forms the constituency, each voter having as many votes as 
there arc seats to be filled. The qualifications of a Senator 
arc also the same as those of a member of the House of 
Representatives. Accordingly, every Senator must be a natural 
born subject of the King or must have been for five years a 
naiuralbcd subject under a law of the United Kingdom 
or of a State of the Commonwealth. He must be at least 
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21 years of age, miist possess the electoral qualifications and 
must have resided for at least three years in Austraha. 

Unhke the American Senate^ the functions of the Australian 
Senate are purely legislative. The Senate has equal powers 
with the House of Representatives in respect of proposed 
laws except that money Bills must originate only in the Lower 
House and cannot be amended (though they may be rejected) 
by the Senate* The Senate may, howc\'eri at any stage return 
to the House of Representatives any proposed which the 
Senate may not amend, requesting by message the omission 
or amendment of any items or proviaions therein p But if there 
is a deadlock betiveen the two Houses, the Senate can force 
the dissolution of both the Houses even in regard to money 
Bills. If the deadlock continues e\'Cn after the reconstituted 
Chambers meet, it is resolved by a joint sitting of the 
two Houses. 

The Australian Senate has not allowed its powers to lapse 
by disuse and it is considered to be the most pow^erful Second 
Chamber in the British Dominions^ 

(ii) Seconp Chambers in Uptitary States 

FRAJ^^CE —Under its latest constitution, France has a 
Parliament consisting of two Houses, the National Assembly 
and the Council of Uie Republic. The Assembly is consututed 
on a territorial basis by universal suffrage. According to the 
constitution, the number of members of the Council cannot 
be less than 250 or more than 320. The present strength is 315. 
Of these, 50 are elected by the National A$sembly by the 
method of proportional representation; 65 are allotted to 
Algeria and the overseas territories; and 20a are elected by 
groups of communes and Departments. For tlic election of 
membetsi allotied to Departments, electoral colleges based on 
the canton are formed. One delegate U allowed for every goo 
registered voters and the delegates are elected by universal 
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suHrage on the principle of proportionaJ representation. Of 
the 200 scats allotted to Departments, 125 arc filled directly 
by the electoral colleges, each Department forming a consti¬ 
tuency for the purpose with one councillor for every 500,000 
inhabitants. Where a Department is allotted only one scat, 
the candidate who obtains the greatest number of votes is 
elected without an absolute majority being necessary. Where 
more than one scat is allotted to a Department, seats are 
allotted to party lists according to the rule of the largest 
average, 'Ilie remaining 75 seats are filled by a Central Com¬ 
mission in Paris from among the candidates who have not 
been returned in such a way as to make up for inequalities in 
the representation of parties resulting from the departmental , 
elections. 

Each of the Chambers is the judge of the eligibility of its 
members and the regularity of their elcctionj it alone receives 
their resignations, The two Chambers hold their sittings 
simultaneously. 

Article 14 of the consdtution lays down, “ the National 
Assembly alone votes the law, It cannot delegate this right,” 
The President of the Council of Ministers and the members 
of the Parliament can initiate law's. The members of the 
Council submit their proposals through their own Council 
office and they have to be forwarded without debate to the 
office of the National Assembly. The latter will not accept 
any Bill which will result in any decrease of receipts or 
creation of expenditure. 

A Bill is placed before the Council of the Republic after it 
has been voted in the first reading by the National Assembly. 
In the case of non-budget Bills it must give its opinion within 
two months after it has been transmitted by the Assembly, If 
it is a Bill relating to the budget, the period taken for con¬ 
sideration by the Council should not exceed that taken by the 
National .Assembly, So also, where the Bill is of an urgent 
character and if the Assembly so decides, the Council cannot 
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have more time than that taken by the Assembly itself, A Bill 
or part of a Bill rejected by the Council can be passed into 
law by an absolute majority of the members of the Assembly. 

(5) SPECIAL TYPES 

(a) SWITJ^ERLAND —In Switzerland the Upper House is 
called Standerat or the Council of States. It consists of two 
members from each of the 19 cantons and one member from 
each of the half-cantons into which the remaining three 
cantons arc divided. The total membership of the House is 44. 
There Is thus equality of representation among the various 
units. The constitution leaves the details regarding the elec¬ 
tion and term of oflice of the members to the cantonal 
governments themselves. At the present time the people in 21 
cantons or half-cantons directly elect the members; in the four 
remaining cantons or half-cantons the members arc elected by 
the cantonal legislatures. The term of office of the members 
varies from one to four years, the term being long in the 
cantons ^vith direct election of members and short in cantons 
where they are elected by the legislature. 

The Swiss Second Chamber has in general equal powers 
with the first. The two Chambers sit together as one body to 
elect the executive, judicial and other oflidals, to issue 
amnesties and pardons and to settle administradve disputes 
and conflicts of jurisdiction. For all other matters they func¬ 
tion separately. The ministers are responsible to neither 
House, though they must answer questions put to them 
equally in both. Proposals for legislation may be initiated in 
either House and there is no special sanctity in regard to 
money Bills. Everything that comes before the Federal legis¬ 
lature requires the concurrence of both Houses. If a difference 
of opinion arises between the two Chambers their respective 
committees try to arrive at a comptotnise. Normally this is 
not difficult and in the absence of party government there is 
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no incentive for any section to adopt an uncompromis¬ 
ing attitude. 

The position of the S%%iss Council of States is often con* 
sidcred to he anomalous. It is in the strict sense not a federal 
chamber, for it is not part of its business to safeguard the 
interests of the cantons as opposed to those of the Confedera¬ 
tion; nor is it purely a Second Chamber, since it has no 
definite functions of legislative revision or veto* 

(i) USS.R .—The legislative power of the U.S.S.R. is 
escrcised exclusively by the Supreme Soviet of the IJ*S,S.R. 
which consists of two Chambers, the Soviet of the Union and 
the Soviet of Nationalities. The Soviet of Nationalities is elected 
by the ddzens of the U.S.S.R. according to Union and auto¬ 
nomous republics, autonomous regions and national areas on 
the basis of 25 deputies from each Union republic, 11 deputies 
from each autonomous rcpubbc, five deputies from each 
autonomous region and one deputy from each national area. 

The Supreme Soviet of the U.S-S.R. is elected for a term 
of four years. Both Chambers of the legislature have equal 
rights, including the right to initiate legislation. A law is 
considered adopted if passed by both Chambers by a simple 
majority vote in each. The sessions of both Chambers begin 
and terminate simultaneously* If there is disagreement 
between the Soviet of the Union and the Soviet of National¬ 
ities, the question U referred for settlement to a condUation 
committee formed on a parity basis. If the conciliation 
committee fails to arrive at an agreement, or if its decision 
fails to satisfy one of the Chambers, the question is considered 
for a second time by the Chambers. Failing agreement 
between the Chambers, the Presidium of the Supreme Soviet 
of the U.S.S.R. dissolves the Supreme Soviet of the U.S.S.R. 
and orders a new election. 

The Supreme Soviet of the U^S.S.R., at a joint sitting of 
both Chambers, elects the Presidium of the Supreme Soviet of 
the U.S^.R. 
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(c) WEIMAR GERMANT —Under the Weimar Constitu¬ 
tion of Germany there a Rctchsrat (aUo called the Reich 
Council) formed in order to represent the German State in 
the legislation and administration of the Reich ”, In the 
Rcichsrat, each State had at least one vote. In the larger 
States one vote was assigned to each mitlion inhabitanls. 
Any surplus not less than the total population of the smallest 
State was reckoned as a lull million. No State could be repre¬ 
sented by more than two-fiflhs of all the votes.* 

The number of votes allotted to the States could be re¬ 
adjusted by the Eeichsrat after each general census of the 
population. 

The States were represented in the Reichsrat by members 
of their governments. This was a sundval of the sy'stem obtain¬ 
ing under the old German Empire. But unlike the old 
Bundcisrat the Reichsrat was entirely overshadowed by the 
Reichstag, which vifas the popularly elected House. 

The Reichsrat had no power to inidate legislation. The 
laws of the Reich were passed by the Reichstag alone, but 
the consent of the Reichsrat was necessary for the introduction 
of any Bill in the Reichstag by the government. Should the 
government and the Reichsrat not be in agreement, the 
former could nevertheless introduce the Bill; but, in doing so, 
it had to state the divergent view of the Rdehsrat. 

The Reichsrat, however, had an important and peculiar 
veto. It could lodge an objccdon wHth the government 
against a law passed by the Reichstag, within two weeks after 
its passage. The law was then to be reconsidered by the 
Reichstag, and if the two Houses could not sdll agree, the 
President of the Reich, could, within three months, order a 
referendum on the subject in dispute. If the President did not 
make use of this right, the Bill would not become law. Should 
the Reichstag decide by iw'o-thJrds majority 'against the 
objection raised by the Reichsrat, the President was required 
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within three months cither to promulgate the law in the form 
approved by the Reichstag or order an appeal to the people. 

The Reichstat, under the Weimar Republic, thus occupied 
a peculiar position. It has been claimed that the Gennan 
Parliament was not a bicameral legislature, and that the 
Reichstag alone constituted the German Parliament. “ The 
Ckutstitution of Weimar provided a one chamber system* 
Nor does the existence of the Reich Council (Reichsrat) dis¬ 
prove this fact. For the Reich GouncU, an Assembly of 
instructed representatives of the various German Lands 
(States) is no more an Upper Chamber similar to the United 
States Senate, than was the Federal Council (Bundesrat) of 
the Imperial Constitution.” * 

(rf) JiORiVAT- —The Nonvegian Parliament, the Stortingt 
consists of 150 members elected once in four years by universal 
adult suffrage by the method of proportional representation. 
Soon after it is constituted, it elects from among its own 
members one-fourth to constitute the Second Chamber, the 
Lagling; the remaining three-fourths constitute the first 
Chamber, the Odclsdng. The mcmbersliip of the Lagting re¬ 
mains unchanged for the whole life of the Parliament by 
which it is elected, except for the filling of casual vacancies 
which is done by special nomination. Provision is also made 
for joint sesaons of tlie two Chambers, the Storting in pietsiin. 

The constitution does not define clearly the purposes for 
which the two Chambers must meet separately or in joint 
session. By the provisions of the constitution and by usage. 
Bills involving questions of finance, concessions for works of 
public utility, the naturalisation of fbreignera, amendments 
to the constitution and motions for csontralling the executive 
are considered at the joint session and decisions are reached 
by a bare majority vote. All records of such diplomatic 
matters and of such matters relating to military command as 
are to be kept secret arc laid ” before a committee consisting 
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of not more than nine members chosen from among the 
members of the Odelstlng, if any member of the committee 
moves that the Odebting gives its opinion on the subject, or 
lltat an action be brought in the High Court of the Realm 
The only purpose for which the two Chambers sit separately 
is in respect of ordinary' legislation. Even here it is provided 
that ** every Bill shall first be introduced in the Odclsting ”, 
thus denying the Second Chamber any right to initiate Bilb, 
For resolving deadtoclcs between the two Chambers provision 
is made for a Joint session of the two Chambers at which two- 
thirds majority is required for the passage of the contested Bill, 
The Lagting is vested witJi certain Judicial powers. In con¬ 
junction with the Supreme Court of Justice, it constitutes the 
High Court of the Realm which pronounces judgment “ in 
the first and last instance in such actions as arc brought by 
the Odebting against members of the Council of State (the 
members of the Storting) for criminal ofTcnccs which they 
may have committed in that capacity 
There is great diversity of opinion among scholars as to 
whether the Norw'cgian Parliament is unicameral or bica¬ 
meral. Commenting on this, Lccs-Smitli observes, “ the best 
summary of her (Norway’s) reply to the Second Chamber 
problem b that she possesses a onc-Chamber system with the 
rudiments of a two-Chamber system. This is the broad con¬ 
clusion reached by the chief Norwegian Professors of Law 
Again, Marriott observes *- that the Lagdng fulfib some of 
the functions appropriate to a Second Chamber is evident; 
but, on the other hand, the membcis of it posst^ no difTer^ 
endadng quahfications; they are merely selected from among, 
and by, the members of the Stordng and do not sit by virtue 
of any independent right conferred cither by the electorate, 
or by ofilcial nomination or by hereditary privilege. Norway, 
then, must sdll languish in the shade of ambiguity ”.t 
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HEAD OF THE STATE 

By “ Head of ihc State ” is meant the supreme executive 
authority of the State. It is now well rccoiftiiscd that every 
State must have such a chief executive. In many cases the 
King was originally the repository of all powers in the State, 
He was the law-givcr, the executor of the law and the judge. 
But gradually, one by one, these powers w'ere delegated by 
him to others and in some cases he even disappeared. Where 
he disappeared, the problem arose of having a suitable sub¬ 
stitute. Even Cromvvell found it necessary to evolve the office 
of a Lord Protector. The need was particularly felt in the 
intemational sphere. There were certain duties, e.g.j receiving 
foreign potentates and ministers which it was impossible for a 
body of men, like a Cabinet or a Parliament, to perform 
simultaneously. Thus the various types of non-hereditary 
executives we come across in the present day represented the 
various attempts made by constitution-makers to instal 
uncrowned kings in places which were once occupied by 
crowned ones. 

It may be that in certain States in matters ofhcial the head 
of the Slate is no more than a distinguished " rubber stamp’*; 
but even a rubber stamp has its use. A familiar test which is, 
therefore, adopted by text-book writers is to ask whether the 
executive is real or nominal. In some cases the real and 
nominal blend in one person, as in the U. S. A.; there is then 
really no nominal executive. But in the vast majority of cases 
it is possible to distinguish between the formal head of the 
Suic and tlie real executive. We are concerned here more 
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with the nominal or formal executive. [The real executives 
of modem democracies have been dealt with in the chapter 
on Democratic Executives. (SecChapter of this 

volume. J] 

Professor J. H. Kraus in ThiCrids of German Dmocrscy, 1932 

17]) says that there are five possible types of State heads 
which, named in the sequence of their importance, can be 
characterised under the following terms: 

(1) the representative head of the State; 

(2) the head of the State bureaucracy; 

(3) the guardian of the constitution; 

(4) the highest equalising factor in the balance of the 
State machinery; and 

(5) the leader of the people. 

This classification reveals the various purposes for which 
the head of the State is constituted. The heads of the dilfercot 
States fall under one or more of these types according to the 
particular emphasis which the constitution places upon tlieir 
functions. 


THE UNITED KINGDOM 

In the United Kingdom, there is, as everybody knows, a 
constitutional monarchy. Most executive authority is legally 
vested in the King and is exercised in his name. But every 
official act of the King is done on the responsibility of a 
minister. On this is based the doctrine that the King can do 
no wrong; for w'hat he docs some minister is held responsible. 

The legal position of the Crown has been little affected by 
the passage of time. It remains nearly the same as In 11(72, 
when Bagehot gave the following startling enumeration of the 
legal powcis of the Crown: 

“ The Queen could disband the army {by law she cannot 
engage more than a certain number of men); she could dis¬ 
miss all the officcis, from the General Commanding-in-Chief 
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downwArd^; she could di^mi^s all the satlors too; she could sell off 
all our ships of war and all oilt naval siorcsj she could make a 
peace by the sacrifice of Ckjniwall and begin a war for the 
conquest of Brittany. She could make ever>' chizcii in the 
United Kingdom^ male or female, a peer; she could make every 
parish in the United Kingdom a university;, she could dismiss 
m(Mt of the dvU servants; she could pardon all offenders. In 
a word, the Queen could by prerogative upset all the actions of 
civil government, within the government, could disgrace the 
nation by a bad war or peace and could, by disbanding 
our forces, whether land or sesj leave ns defenceless against 
foreign nations,” 

This passage iUustrates the vast reserve of the powen vested 
in the King of England. The fact that no monarch in his 
senses would on his own even attempt to exercise these 
powers is another matter. 

The powers of the Crown of the present day arc derived 
from custom and from statute. The functions of the IQng may 
be dealt with briefly under three heads; (^) non-political; 
fi) political; and (c) formaL 

(fl) The Grown hits been described as the pivot of the 
dignified part of the constitution ” and the following claims 
have been made for the instltuLlon of monarchy: A monarchy 
calls forth feelings which no republic can evoke. It appeals 
to the sentiments of the people more than any other form of 
govemmenu Ii provides an tnlcUigible headpieceand is 
valuable in excluding competition for the leadership of the 
society. Above all, the Crown acts as the guardian of the 
"invisible" constitution. It "acts as a disguise*^, for "it 
enables the real rulers to change without heedless people 
knowing it "* 

(A) It is not easy to describe the political functions of the 
Crowm. A good deal depends upon the character of the 
monarch. The regime of Queen Victoria provides ample 
evidence to show' how an exceptionally capable Sovereign* 
strong of will and greatly devoted to duty^ backed up by the 
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experience gained during a long reign, left a profound im¬ 
pression upon the government of the day. In the words of 
Gladstone, “ the acts, the wishes, the example of the Sove¬ 
reign in this countrjf are a real pow'er. An immense reverence 
and tender aflecdon await upon the person of the one perma¬ 
nent and ever faithful guardian of the fundamental conditions 
of the constitution 

(r) Of the formal prerogadves of the Grown the following 
are the more important, namely, (i) the right of di^ludon, 
the right to appeal from Parliament to the people; 
(ii) the right to refuse a dissolution, hr., the right to appeal 
from the Ministry to Parliament; and (iii) the right to 
select his chief adviser, that is, the Prime Minister. These 
rights are, no doubt, circumscrihed by many coiisideradons, 
but no one can deny that these rights exist. 

Men don may also be made here of three other rights 
enumerated by Bagehot: the right to be consulted, the right 
to encourage and the right to warn. “ A King of great sense 
and sagacity would want,” he wrote, “no other.” The letters 
of Queen Victoria aJTomd various instances where this master¬ 
ful Sovereign exercised all these rights. 

CANADA, AUSTRALIA .VND SOUTH AFRICA 

In each of these Dominions the (fe jure head of the State is 
the King of England, but in every Dominion he is represent¬ 
ed by a Governor-General. 

Under the old colonial system the Governor-General re¬ 
presented the Crown, that U, the Home Government. He 
was all-powerfuL Gradually, just as the power of the King 
at home was first chccitcd and finally taken over by a 
Cabinet responsible to Parliament, so also the power of the 
Governor-General in the colonies passed from his hands into 
the hands of the people of the colonic. With the history of 
the iranstdon from the colonial system to the responsible 
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government of the present day we are aot concerned. What 
has to be noted is that the Governor-General came to occupy 
in the Dominions a position similar to that of the King in 
England. He represented a mere formal head of the State, 
^tcr the Imperial Conference of l9^26, die Governor-General 
in a Dominion ceased to represent the government of Britain 
(con^dered as Cabinet) and became merely a representative 
of the King, with the result that the government of the United 
Kingdom had to appoint another offieiah called the High 
Commis^ionerj in a Dominion to act as a officer 

between the Dominion and the Home Government. 

In Canada and Australia, the Goveroor-General* Vks^heoc^'er 
there is a vacancy in the office, is appointed by the King 
primarily, if not solely^ on the advice of the Dominiori Cabinet* 
But in South Africa, the Governor-General is appointed on 
a commission countersigned by the Prime Minister of the 
Union and not by a British Secretary of State. The Union 
Government h thus solely responsible for this appointment* 
The term of office of the Govemor-Gencral in all the three 
Dominiojis is five years* 

The Cabinet is the de Jbdo executive in tlic Dominion, in 
all political matters the Governor-General acts only on the 
advice of the Cabinet. He does not preside over the business 
meetings of the CabincE, which arc summoned in the name 
of the Prime Minister. The Governor-General acts merely 
as the Constitutional head of the government advised by 
ministers. 

IRELAND 

In Ireland dierc is no Governor-General but a Presi¬ 
dent* When the new constitotion was passed in 1937^ all 
references to tlie King and in the main to tlie Governor- 
General were omitted from it, but the Executive Council was 
authorised to avail itsciL for diplomatic and consular appoint- 
tnenis and international agreements, of any organ used for 
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thcsc' purposes by other members of the British Common* 
wealthy though that term was avoided. Therefore, it is rather 
difficult to define the exact position which ireland occupies 
in the British Commonwealth. Mr. Dc Valera claimed that 
Ireland was a republic, wliilc His Majesty’s Government 
treats it as part of the British Commonwealth, 

The Irish executive is of tire British responsible type, titat 
is to say, it is a parliamentary executive. The President is, 
therefore, the formal head of the State and, save as otherwise 
provided in the constitution, all powers and functions 
conferred on the PrcMdcnt by the constitution are to be 
exercised by lum only on the advice of the government of 
the day. 

The President is eke ted by the people. The electorate is the 
same as that for the Dail. The elecdon is by secret ballot on 
the system ofpropordonal representadon with the single trans¬ 
ferable vote. He holds office for seven years from the date on 
which he enters upon Ids office, unless before the expiration 
of that period he dies or resigns or is removed from office, or 
becomes permanently incapacitated, such incapacity being 
established to the satisfaction of die Supreme Court consisting 
of not less than five judges. .A person is eligible for re-election 
to tliat office but only once, He may not leave the State during 
Ids term of office save with the consent of the government. 
He may be impeached for stated ndsbehavioiir. A proposal 
in either House of the legislature to prefer a charge against 
the President may not be entertained unless upon a notice of 
mo don in writing signed by not less than 30 members of that 
House. r\nd such proposal may be adopted by a House only 
upon a resoiudon of tliat House, supported by not le^ than 
iwo-tldrds of tlie total membership thereof. When a charge is 
preferred by one House, the other House is to invesdgaie the 
charge or cause the charge to be investigated. The President 
has the right to appear and to be represented at the iovesd- 
gation of the charge. 11^ as a result of the investigation, a 
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resoltitiOD is passed, supported by not Jess than two-thirds of 
the total membership of the House of the legislature by w'hich 
the charge was Investigated or caused to be investigated, 
declaring that the charge preferred against the President lias 
been sustained and that the misbehaviour, the sul^ect ofthe 
charge, was such as to render hint unfit to continue in office, 
the resolution operates to remove the President from his office. 


FRANCE 

A brief reference may be made here to the position of the 
French President, both under the old constitution of 1875 
and under the new constitution which has Just been approved 
by the people of France, 

The President under the constitution of 1875 has been 
made famous by a classic aphorism of Sir Henry Maine. 
” There is no Jiving functionary,” he wrote, ” who occupies 
a more pitiable position than a French President. The old 
Kings of France reigned and governed, '{lie constitutional 
King of England, according to M. Thiets, reigns, but does 
not govern. TTic President of the United States governs, but 
he not reign. It has been reserved for the President of 
the French Republic neither to reign nor yet to govern.** 
This statement was substantially true; the real executive in 
France was the Cabinet and the President was merely a 
figurehead. 

He was elected for seven years, not by the people but by 
the Houses of the French Parliament, sitting together as 
a National Assembly. He was re^ligtble for election any 
number of times. Under the previous constitution the Presi¬ 
dent had been responsible to the legislature, but the incon¬ 
venience and danger of this principle soon became apparent 
and, therefore, when the constitution eame to be revised in 
1875 he was made ‘‘ irresponsible ** except in the case of high 
treason. If accused of high treason, the President could be 
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impeached by the Chamber of Deputies and tried by the 
Senate. The Senate had the power to order his dismissal and 
to impose suitable penalties. Save as above^ the President was, 
for the duration of his ternij irremovable. In the executive 
sphere he could act only throogh hts ministers who under the 
constitution were to countersign every decree of his. His 
position waSj in fact, merely that of “ a constitutional King 
for seven years 

Under France^s latest constitution the President of the 
republic will be elected for seven years by the two Houses of 
the legislature. Among his powders are the following: 

He designates the Prime Minister and confinns the latter's 
choice of ministers. He presides over the Council of Ministers, 
the Ck)uncil of Magistrates, now Jess dependent on political 
parlies^ and the Supreme Council of National Defence. He 
confinns the dissolution of the Assembly if the government 
has been outvoted iw'icc within i8 months after the first 18 
months of its existence* Alt bis edicts must be counterdgned 
by the Prime Minister and another minister. 

THE WEIMAR CONSTITUTION OF GERM/lNY 

Under the Weimar Constitution of 1919 the Reich Presi¬ 
dent was elected by the whole German people by secret, 
equal and direct ballot, men and women being entitled to 
vote* The fathers of this constitution deliberately discarded 
the French system of the Parliament electing the Preadent, as 
such a system was, in the words of Hugo Pnicss, false pur- 
liamentaiism According to hun, real parliameniarism pos¬ 
tulates two organs of State w^bich are on an equal footing, 
Parliament and President, and this can only be achieved if 
the President is elected not by the Parliament but directly by 
the people. 

Any German over 35 years of age may be elected to the 
Presidency. It was not necessary, as in the U^S.A*, for the 
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Fresidciu to be bom on German soil; it was suflidcnt if he 
was a German citixcili Nor was tlierc any restrictive pro¬ 
vision, as in the old French Constitution, prohibiting a mem¬ 
ber of one of the reigning families of Germany from be¬ 
coming the President, 

To be elected a President, a candidate had to receive an 
absolute majority of the votes cast. If at the first election no 
candidate received a majority of votes, a second ballot was 
held. This second ballot was not necessarily confined to the 
two candidates who obtained the highest number of votes in 
the first ballot; it was even permissible for a candidate to 
contest the election for the first time at the second ballot. For 
instance, in 1932, President von Hindenberg was in fact pul 
up as a candidate only at the second ballot. 

The term of office of the President was seven years, which 
was much longer than the term of the Keichstag which, at 
the most, could extend only to (bur years. He could be re¬ 
elected any number of times, but his term of office could be 
terminated prematurely by deposition. Such deposition w'as 
to be proposed by the Reichstag by a resolution which rc- 
tjutred two-thirds m^ority and was decided by the people. 
In case the verdict of the popular vote went in favour of 
the President, he could lemaiti in ofitce for a further term 
of seven years and the Keichstag was automaticaUy dissolved. 
I'hc President or any of his ministers could be impeached 
for violation of the constitution or a Reich law' by two- 
thirds vote of the Keichstag, the trial being held in a special 
couri, the Staatsgerichhof. In case of any temporary incapa¬ 
city of the President, the Chancellor was to act as bis coosti- 
lutiona) substitute. 

The President was the Commandcr-in-Chicf of the army 
and navy, and represented the Reich in foreign affairs; but a 
declaration of war could be made only by the legislature, 
while alfiances and treaiJcs required its assent. The President 
had the power to appoint and dismiss the Chancellor and 
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mmistcrs as well as all the officers, civil and military. He had 
the right to pardon in emy case dedded by the German 
Supreme Court in the first Instance or by any other court in 
Germany. In the sphere of Icgisladon he promulgated the 
Reich laws. Under ceruiu circumstances he could order a 
plebiscite to be held and, within the limits of article .^8 of 
the constitution, could even legislate. But all his decrees and 
orders had to be countersigned by a minister, \vho thereby 
accepted responsibility for them. The position of the President 
was, tlierdore, strictly based on the model of a parliamentary 
executive- 

SWITZERLAND 

The executive of die Swiss Confedcradon is a peculiar 
one. Tlie constitution provides that ihe supreme directing 
and executive power of the Confcderaiiou is exercised by a 
Federal Council composed of seven members. It has been 
$ald that the conslitudon of the Swiss Republic '^con^^ 
fides the execudve audiority neidier to a President nor to 
a Premierj neither to a Cabinet nor to an autocrat The 
Swj$$ CKCCUtive can be dassificd neither under pKirliamcntary 
nor under non-parliamcntaiy^ exccultvcs. In fact, it appears 
to have succeeded in combining die merits and excluding the 
demerits of both the parliamentary and fixed executive 
systems. The Federal Councilp as the Smss execudve is 
called, is a body consisting of seven members who are elected 
by the two Houses of die legislature, sitting together as a 
National Assembly, They are elected at the beginning of 
each new National Council for the duralionof that Assembly, 
namely, three years. The Federal Council is completely 
renewed alter every general election of the National Council. 
In the Federal Council power is not concentrated in any one 
man; it is held equally among the seven memberSp There is, 
as it wcfCj a diffusion of execudve power among a body of 
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men. But every year the Federal Assembly nominates one of 
the members of the Federa] Council as the President of the 
Confederation who presides over the Council and another as 
the Vice-President of the Council. The outgoing President 
cannot be elected President or Vice-President for the follosving 
year, nor can the same member act as Vice-President for two 
consecutive years. Usually the Vice-President succeeds the 
President and the two offices rotate among the members of 
the Federal Council. The President gets a salary equal to 
about £6o a year more than each of his eoHea^es during 
his term of office. 

“ By the actual arrangement, the work of the President of the 
Confederation has been considerably diminished. He is of ooursc 
SU[I head of a department, which may no doubt lie that of 
foreign affairs, though he can equally direct one of the others, 
such, for instance, as tvar or finance. But his presidential fiinc- 
Uons have been lessened by relieving him of a number of matters 
of mere administrative procedure and of the duty of giving 
numcreusi auchenoes to foreign representauves and other persons, 
He still opens all correspondence addressed to the Federal 
Council, distribute the business among Elw diflerent depart- 
rnimis, presides at the sittings of the body and signs the notes 
and other official correspondence in its name. He still receives 
foreign representatives on certain Mrcasiqna, such as the delivery 
of lettm from the heads of their countries and the presentation 
of their letters of crwiEnce and recaJl. He also continues to take 
the first place, ranking before his colleagues, upon public occa¬ 
sions. U Is thus clear that the President of the Confederation has 
not a tithe of the power entrusted to the President of the United 
S^tes* He may, indeed, without any disrespect^ be likened to 
the chairman of a bpand/^ (s\dams & Cunningham: The Swiss 
CoT^ederatim^ ISS9), 


THE UNITED STATES OF AMERICA 

The American President provides a perfect illustration of 
a non-parliamcntary or fixed executive- According to the 
comrittirion^ the executive power shall be vested in the 
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President of tJic U.S-A.,” and shall hold office during 
the term of four years * . , * together with the Vice-Prcsidcut 
chosen for the same term 

The method of election both of the President and the VLce- 
Prevident is provided for by the constitution with great pre- 
cision. “ This process of clcctioDj” w^rotc Hamiltonj “ aiFords 
a moral certainty that the office of the President will seldom 
fall to the lot of any man who is not in an eminent degree 
endowed w^ith the requisite qualifications.'^ 

The constitution contemplates that the election should be 
indirect. It provides first for an electoral colicgCj the members 
of which are chosen in each State to a number equal lo the 
number of representatives from the State to the iw^o Houses of 
Ckjngress. The actual method of choosing these electors is 
left to the discrerion of each State legislature. All the State 
legislatures have directed that the presidential electors shall 
be chosen at the polls by the qualified voters of the State. 
The electors meet in each Stale to nominate and cast votes 
for the presidential and vicc-prcsideiitiaJ candidates^ The 
votes are sent to the President of the Senate and are counted 
m the Houses of Congress sitting in a joint session. 

The constitudon intended to confer a mde discretion on 
the presidential electors in the choice of a President; but, in 
practice, an elector dare not cast his vote for any other than 
the official nominee of his party. 

" As a matter of practice, the presidential electors in each 
Stale are nominated by the polidcai parties, one slate of presi¬ 
dential cifrctors by each paiiy' organisation. This is done at Slate 
party conventions* or at primaries. Then at the ?^ovcI^Lbc^ elec¬ 
tion in each presidential year, the qualified voters mart their 
ballots for the one or the other of these party slates. The ballots 
arc usually arranged so that by marking a single cross the voter 
catt Indicate his preference for the whole column of Kq>ubUcajii 
or Democratic preridentja] electors as the case may be. 

“ Thus in New York a single cross indicates the voter's choice 
for the entire forty-^ght presidential electors of the Republican 
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party or the Democratic party. Strictly speaJdng, Lhereforep die 
President and Vict-President are not elected In November. Only 
the presidential electors an; elected at tliat rime. The DlEclal 
election of President and Vice-President takes place at the hands 
of these electors who meet in their respective Slates and vote as 
will !>c explained a Htile later,” (7^ C&mliisithn a/ Umird 
Stales by ^V. B. Mrnira, 1944,^. 74). 

The author cxplaios later that the electors meet in their 
respective Slates and cast their votes on the first Monday in 
the following January. 

To be qualified for the ofiicCj the President must be a 
naturaUborn citizen of the U*S.A.^ not less tlian 35 years of 
-age and resident in the country for at least 14 years* His 
salary^ (which is 675,1300) shall neither be diminished nor 
increased during hb tenure of office. In case of a vacancy 
in the office of ihe President^ caused by death or any other 
disability during his term, his place is taken by the Vice- 
President; and in the event of a vacancy occurring m respect 
of both rite President and the Vice-President, the office is to 
be filled ad interim fay the various members of the govemineni 
according to a settled order fixed by statute* The President* 
the Vice-President and all dvil officers of the U.S.A., arc 
liable to be removed from office on impeachment for, and con¬ 
viction of, ireasou, bribery, or other crimes and misdemeanour^. 

As to the genesis of the office^ English writers lay much 
stress upon the British tradiiion. *Mt is tolerably clear/’’ 
wrote Sir Henry Maine, that the mental operation through 
which the framers of the American ComtiluEion passed was 
this: they took the King of Great Britain, tvent through his 
powders and restrained them whenever they appeared to be 
excessive, or unsuited to the circumstances of the United 
States.” {Popular Gotrnim^if p* 2J2). 

.'Vmerican writers have, how^ever, taken pains to refute 
this; but the historical link with the past cannot be denied. In 
the words of Prof, Laski, there is no foreign institution 


HE.VD OF THE STAIE 


237 


H’ith which in any basic sense it can be compared, because 
basically there is no comparable foreign institution. The 
President of the United States is both more or less than a 
King' he is, also^ both more or less than a Prime Minister 
{Amrican Presid^it^^ ^3)* 

THE UNION OF SOVIET SOCIALIST REPUBLICS 

Like Switzerland the U.S*S.R. also occupies a unicjue posi¬ 
tion* The constitution does not provide for the office of a 
chief executive' on the other hand, the person who is spoken 
of as the President of the U.S.S.R.J is the Chairman of the 
Presidium of the Supreme Soviet of the U.S.S.R., which is a 
sort of standing committee of the legislature. This raihcr 
curious state of affairs may be explained by the fact that in 
the Russian Constitution the demarcadon between the 
executive and the legislature is not so clear-cut as In some 
of the other eonstitutionSi It will be noticed that the 
Presidium of the Supreme SovieE exercises many of the 
executive powders which in British India are exercised by the 
‘Governor-General, 

The Supreme Soviet of the U,S*S.R- elects, at a joint 
silting of both Chambers, its Presidium, consisting of a 
Chairman, i6 Vice-Chairmen, a Secretary and 24 members 
of the Presidium, The Presidium is responsible to the Supreme 
Soviet in all *m acti\^ties. 

The Presidium has important funedons. It convenes twice 
a year the sessions of the Supreme So^^et; interprets the 
existing laws and issues decrees, dissolves the Supreme Soviet, 
in ca^e of the failure of the two Chambci^ to agree, and 
arranges for new clecdons; holds referendums on its own 
iniLiative or on that of one of the constituent republioi; 
revokes the decisions and orders of the Councils of People's 
Commissars of the Union and of the constituent republics 
if they violate the law; in the intervals between the sessions 
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of the Supreme Soviet, removes from office and appoints 
People's Commissars of the U^S-S.R.j subject to subsequent 
confinnadoa by the Supreme Soviet; bestows decoradons aii;d 
honorary titles; exercises the right of pardon; appoints and 
dismisses the high command of the armed forces; in the 
intervals between the sessions of the Supreme Soviet^ has the 
power to declare a state of war and at all times to order 
mobUbation, to ratify and to denounce mtemational treaties, 
to appoint and recall ambassadors, to receive the credentials 
and letters of recall of foreign representatives. 


16 


SYSTEMS OF REPRESENTATION 

Modejln democracy is generally representative democracy. 
The institutions of the Initiative and the Referendum play 
only a minor part in democratic decisions most of which are 
taken by the legislature on behalf of the people. The setUng 
up of a truly representative legislature is, therefore, of the 
greatest importance for the success of democracy. 

Until the late nineteenth century, however, the question of 
representation received little attention at the hands of siates- 
meo and political thinkers. Political discussions centred on 
the merits of democracy as a fomi of government and the 
safeguards necessary for protecting the people from oyer- 
govemment. It is only in recent ycais ihat it has been realised 
that the form of representation has far-reaching political 
consequences, sometimes affecting the very foundations of 
democratic government. Here a brief account of the various 
forms of representation is given, mih particular attention to 
the system of proportional representation. 

SING LE-MEMBE R CONSTITU ENCIE S 

Under this system the country is divided into as many 
constituencies as there arc seats to be filled and each con¬ 
stituency returns one member. .Among the candidates con¬ 
testing a scat the one securing the largest number of votes is 
declared elected. 

This system has had a long history behind it and has been 
adopted by most countries of the world at one time or the 
19 
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other. While it is now losing its hold in iti^^ny countiies* it is 
still the main basis of representation in Great Britain, Canada, 
South Africa and tlic U.S.A^ Although there are many front- 
rank pohtJcal thinkers who prefer it to any of the alternatives 
suggested* the ^vorking of the system has brought to light 
many shortcomings and the volume of opposition to it has 
been increasing. 

The s)'steni has been subjected to criticism mainly Drom 
three angles: 

(1) The very assuniptioo on the basis of which it is 
defendedp namely* that interests witJiin any given region 
are fundamentally unified and that they vary from region to 
region* has been questioned. It has been suggested by some 
that representation should be of economic groups and not of 
territorial groups. Otlrers have suggested that representation 
should be on the basis of rchgion and culture. 

(2) The second hue of criticism is based on the principle 
that all minority groups^ whether they be poll deal* economic, 
or colturaJp have a right to be represented in the legislature 
in proportion to thetr electoral strength. Under the system of 
the single-member constituency, the minority parties, more 
often than not* w'ould be grossly under-represencedp The 
number of seats a minority party captures depends, uot upon 
the support it has in the country at large, but upon the con¬ 
centration of its electoral strength in particular constituencies^ 
For insiaticc, to capture 25 per cent of the seats in the legis¬ 
lature, a party must have sufficient support to wnn seats in 
^5 cent of the constituencies^ but jf its supporters arc 
diffused, it may not capture even one seat* even though it 
polls 25 per cent of the votes in all the constituencies 
pul together. 

(3) ITie third line of criticism is that h does not even 
ensure always the success of the majority party. First, wlihin 
the consdtuencics* if there are three or more candidates for 
3 L Seat, the successful candidate is often elected only by a 
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relative and not an absolute majority of the votes. It U by no 
means certain that if the contest had been confined to the 
vanning candidate and the most leading of the defeated 
candidates the former would have won. Secondly, sometimes, 
even when there are only two major parties, the party which 
has palled a smaller number of votes than the other in the 
country at large is returned to power. Such an anomaly 
would arise more frequently when there are three well- 
organised parties. Thirdly, when two parties are more or less 
equally balanced, a small group of voters who ean turn the 
balance to the benefit of either of the parties wilL command 
power quite disproportionate to its number. The influence 
that Jewish votes have on the foreign policy of the U.S.A, is 
a case in point. The Jews form only about three per cent of 
the population of the country. 

Recent discussions regarding the forms of representation 
centre on the above defects and various suggestions have 
been made to remedy them.* 

M.\JORm' PREFERENTIAL VOTING SYSTEMS 

Various forms of voting are devised to ensure that every 
person returned to the legislature by a single-member con¬ 
stituency really commands the confidence of the majority in 
his constituency. 

([} Tke Second BaUoi - — Under this system two election days, 
with an interval of a week or two, are fixed. If in the first 
election one of the candidates secures a majority of the votes 
cast, he is declared elected. Otherwise, a second ballot is 
taken and voting is confined to the two candidates w'hoin the 
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first election obtadned most votes. Sometimes^ as in the case 
of the election of cnudidates for the ofiice of the President by 
die national conventiom of the great poUticaJ parlies of the 
United States^ successive elections are held with a view to 
eliminating the weakest of the candidates until one of them 
polls an absolute majority of the votes cast* 

(2) The Altcm^ltDe Po^t^This seeks to achieve the same 
object as the second ballot without the trouble of a second 
dec don. Under this system the voter is required to mark his 
choice in the order of preference. The count is on the basis 
of the Hare System of the single transferable vote to be 
described later. 

There is no doubt that the second is to be preferred to the 
first as ii avoids the necessity of a second ballot. The above 
forms of voting generally ensure that successful candidates do 
command the confidence of a majority in their constituencies^ 
But they do not remedy the other defects of the system of the 
singlc-mcmber constituency: they do not protect the mino¬ 
rities; they do not prevent a party polling a Lesser number of 
votes in all die consdtuencies put together from getting a 
larger number of the seats; they do not also prevent the 
major pardes from being held to ransom, as it were, by small 
groups of voters holding the balance in the constituencies. 

GERRYMANDERING AND PROTECTION 
OF MINORITIES 

Gerrymandering may be defined ns the drawing of electoral 
districts in such a way as to favour one pofidcal interest or 
the other. The temi itsdf has unhappy associations. In 181^, 
in the State of Massachusetts in the U-S.A., Governor Elbridge 
Gcny saw that the electoral districts were drawn in such a 
way that his partj'j the old Republican party, profited most 
from it; as a result^ his party won scats in the Senate with 
only 50^164 votes, while the opposite party^ the Federalists^ 
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won only 11 scats mth 51,766 votra. This device has some¬ 
times been employed for quite le^timate purposes, such as 
the protection of minorities. But it can be of help only to 
minorities which are concentrated and not diffused. The 
chances of its misuse ate, however, great. 

PROPORTIONAL REPRESENTATION 

in general, “ the term proportional representation is used 
to designate the various electoral devices which aim to secure 
a legislative body reflecting with more or less mathematical 
exactness the strength of the groups in the electorate There 
arc difTcrent forms of it and they all aim at securing adequate 
representation for the minorities. Under this system, it is 
claimed that any Interest or group, whether it bo economic, 
religious or political, would secure representation in propor¬ 
tion to the support it has among the electois. The system is 
highly elastic and can satisfy the claims of diverse interests. 
Protection will be given as long as, and only as long as, a 
group of electors large enough to claim a representative wants 
it. This system, it is further claimed, offers a remedy for all 
the defects of the system of the single-member constituency to 
which reference has already been made. 

The various forms of proportional representation may now 
be considered: 

(i) The Non-Transferable Vote 

Electoral devices under proportional rcprcscnration may be 
dassed under two broad headings: (i) proportional representa¬ 
tion with the non-transferable vote; and (2) proportional 
representation with the single transferable vote. The basis 
of distinction lies in the transferability' or otherwise to 
others of the vote or votes cast to particular candidates. 

There arc mainly three types of the non-transferable vote: 
(a) the limited vote; (i) the single non-transferable vote; 


294 rNDlA^S CONSTITUTION IN THE MAKING 


and (t) the cumulative vote, Multi'membcr constituencj^ 
are essential in all the three casos^ Under the limited vote a 
voter has two or more voteS;, but let's than the number of 
candidates to be elected by the constitucncyp The single 
tion-transferable vote is a special form of the limited vote. 
Each voter is allowed to vote for only one candidate while 
there is mote than one seat to be filled, and the candidates 
who receive most votes are declared elected. Under the 
cumulative vote the voter has as many votes as there are 
candidates to be elected from the constituency^ but he may 
distribute them among the candidates in any manner that 
he sees fit: he may give all his votes to one candidate or 
distribute them among several candidates. 

All the three systems are intended to secure protection to 
the nvinorities. In a three-member constituency, for instance, 
if 25 per cent of the electors piits one join together and vote 
for one candidate of their own choice, they can be sure of his 
being returned, both under the single non-transferable vote 
and the cumulative vote* Both sj'stcrns, how^ever, suffer from 
two defects: (1) since the votes are not transferable, votes 
cast on defeated candidates do not help in the return of a 
member; (2) it can never be said that a party secured seats 
in proportion to the votes cast in its favour within the con¬ 
stituencies and the country at large. The number of seats a 
party captures in an elecdoti depends on the correctness with 
which it has gauged the support it commands in each of the 
constituencies, and set up the right number of candidates on 
its behalf.* 

As between the single non-transferabJe vote and the 
cumulative vote, the former js simpler and better suited to the 
needs of an illiterate electorate. But the latter is preferred by 
party organisers as it makes the w^ork of organising the 
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electorate easier^ Under the single non-transferabk vote, a 
party which has put up candidates for more than one seat in 
a ccnstiLuency must divide the constituency into as many 
geographic units as it has set up candidates and instruct the 
electors in each unit to vote for a particular candidate^ To 
illustrate the point by an example: Burdvvan district in 
Bengal, we shall say, has been formed into a muld-rncmbcr 
constituency with four scats. A party, hopeful of securing 
only two seats, has to estitnatc the probable number of its 
supporters in the different parts of the district and group the 
sub-divisions and Mdnnr Into two blocks, each block being 
instructed to vote for one of the two party candidates. Any 
gross miscakuladon in the estimate of the distribution of its 
supporters might seriously affect its ekctoral chance. Under 
the system of the cumulative vote, this difficulty of forming 
electoral blocks is avoided. A party will merely have to tell 
its followers: “ Each of you has four votes: give two to 
candidate A and hvo to candidate Bj botli of whom have 
been set up by the part)^^\ In practice the difference In the 
form of voting often produces different results. 

(2) The; Sr^ole Tbansferable Vote 

The principle behind the single transferable vote is briefly 
this. Though the legislature is composed of hundreds of 
representatives and a constituency returns more than one 
representative, an elector cannot claim to have all of them 
as kis Tep^^^cntativcs; he has a right to have only one of 
them as his representative. He can, therefore, have only one 
vote even in a multi-member constituency. But he must be 
sure that the person for w^hom he votes is returned; otherwise, 
he would in practice be denied one of the fundamenUil 
rights of democratic citizenship, f.r,, the right to be represented 
in the legislature. He cannot be certain of this if he has only 
one vote and can give this only to one candidate. If his 
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candidate is defeated, his vote v^ould be a waste' if his 
candidate gets more votes than is necessary to secure his 
election, his vote would be superfluous and hence again a 
waste. This waste could be prevented by the adoption of the 
system of the single transferable vote* Under this system, the 
elector would have only one vote; but if his vote proves 
ineflective for either of the above two reasom, it h transferred 
to another candidate to help him to get elected. The number 
of votes that do not help in the election of a candidate is kept 
ver>' low^ The transfer of votes from one candidate to another 
IS effected in one of two ways* Under the first, the elector 
votes for the candidates directly and individually; he has 
unfettered freedom to indicate his first choice and succeeding 
choices* This is the well-known Hare System, popularly 
known as the single transferable vote Under the second* 
each party presents a list of cajididaics for the acceptance 
of the electors. The elector votes primarily for a party; in 
voting for a party list, he accepts the order of preference 
previously determined by the party; even where he is per¬ 
mitted to express his preference for an individual candldatei he 
is not allowed to go outside the party list* This is kno\™ as the 
List S^-stem of proportional representationBoth the 
systems arc equally in vogue and ]x>pu1ar* 

(d) The Single TransferubU Voie {Hare System )—Under this 
system, the voter indicates his prcrcrcnccs among the various 
candidates, by marking his first choice and his succeeding 
choices with the appropriate numerals For the purpose of 
the count all the ballots of a constituency are brought to a 
central place* There arc four distinct stages in the count. 
There is, first, the fixing of the number of votes a candidate 
must get if he is to be considered elected beyond all reason¬ 
able doubt, or what is commonly called the fixing of the 
quota. There is, secondly, the counting of votes on the basis 
of the first choices of the electors* All those candidates who 
secure the quota that is fixed, or anything above it^ arc 
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<itclared elected. Thirdly, if there are seats yet rcmaliung 
unfilled, the surplus votes, or votes in excess of the quota 
polled by the successful candidates, are transferred to the 
candidates still in the run on the basis of the second or 
succeeding choices of the electors. All those ^sho with the 
help of these votes reach the quota arc declared elected. 
Fourthly, if there arc seats yet to be filled after the surpluses 
have been transferred, candidates who have polled the least 
number of votes arc eliminated and their votes transferred to 
the candidates still in the run on the basis of their second or 
succeeding choices. This is done until ah the seats assigned 
to the constituency arc filled. 

These four stages of the count are common to all the forms 
of the single transferable vote. Various technical devices have 
been developed to gauge the preferences of the elector with 
great exactitude and give effect to thdr real will. The degree 
of exactness required depends upon the siac of the electorate. 
Where the electorate is small the form of the count must be 
such as to siccurt the greatest possible exactness, for even 
minor errors might greatly affect the mulls. Where the 
electorate is large, as would be the case in respect of national 
and municipal elccdons, the form of the count could be much 
more simple without materially affecting the results. 

(A) 7 ^^ Liit System— Under this system each party presents 
a list of candidates in the order of preference it wants them 
to be dected. The elector may vote for any one of the party 
lists, but not for more than one. In voting for a party list he 
tacitly accepts the order of preference fixed by the party. In 
many cases, however, he is allowed to express his preference 
for any of the candidates included in a party list. Where 
this is done there Is really an election within an elccdon: the 
elector votes for a party and also for a particular candidate 
within a party list. Where it is desired that the elector 
should have maximum freedom In sdccdng the party candi¬ 
date the single transferable vote (the Hare System) is adopted. 
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The other forms of voting, such as ihc single non-transferabJe 
votCj can also be used^ 

The most difficult problem lo be faced under this s>stem 
is the apportionment of seats among parties in proportion to 
the votes polled by them. With the known technical deiices 
it is possible to reach any degree of exactness that is cen- 
ddered politically desirable. 

(c) Vacancies —^Thc problem of vacandcs is the same under 
both the Hare and the List Systems. The strictly logical 
procedure to fill a vacancy is to have an election by the same 
voters who elected the member whose scat has fallen vacant. 
But this cannot be done even if it were possible without 
violating the secrecy of the baUot. Therefore, the procedure 
that is generally adopted is to preserve the ballot papers 
which helped a candidate to win a seat and, if his seat falls 
vacant between two general elections, to select his successor 
on the basis of the succeeding choices marked on those ballot 
papers. The defect of the system is obvious; it is based on the 
results of the old election and it docs not indicate in any way 
the changes in public opinion after it. 

Other methods of ffilJng a vacancy have been advocated 
and practised. Vacancies arc filled by election by the whole 
of the multi-member constituency or by election by all the 
rest of the members of the legislature. Thcsc.wouId favour 
the majority party and are inimical to minority interests. 
There are a few methods which seek to protect the latter. 
(0 The electors of the wards in which the member whose 
seat has fallen vacant polled the largest proportion of first 
choice votes may be allowed to vote at a bye-cleetion. (a) The 
party to which the member belongs or the persons who 
nominated him at the time of the general election may be 
allowed to select his successor. Sometimes, the legislature by 
convention elects a person to fill a vacancy from among the 
members of the parly to which the member whose seat has 
fallen vacant belonged. (3) Although this suggestion does not 
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appear to have been made earlier, every member of the 
legislature may be required to nominate two perBOns as his 
successoTB in case of his death or resignation ^ freedom may be 
given to the members to change their nominees at any dme. 
This procedure would be particularly useful in respect of 
non-party or independent members. 

(3) Thz SetGLE-MEMBt^R Ck):^STITUENCY ANtJ TUE 
Single Trai^sferable Vote 

Of the various forms of representation discussed above^ 
controversy has centred on the relative merits of the single¬ 
member constituency with plurality voting and proportional 
representation of the Hare or the List variety. The case 
against the ainglc-member constituency has been coosidered 
already and it is strong. But the ca^e against proportional 
representation is by no means weak or unworthy of considera- 
rion. Of the objections levelled against it and the answ'crs- 
given may be mentioned some. 

The first objection is that the sy'stem cannot be easily 
understood by the voter or easily worked by the returning 
officer. Where there is a literate electorate the advocates of 
proportional representation reply that there is not much 
substance in this objection. As for the returning officer, he 
would be educated enough to understand the rules prescribed 
for the count and observe them strictly. The persons thai 
ought to know the full significance of the system are the 
legislators^ since the forms of proportional representation arc 
many, they must understand the political implications of 
each one of the forms and select the one best suited to 
the needs of the countr^^ In a country like India the 
problem of illiteracy among the electors wouldj however, 
have to be faced- 

The second objection is that consiitaencies under the 
system are unwieldy; and as a result the electoral expenses. 
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of candidates are very great and the personal touch between 
electors and their repmetitatives is lost. To this, the advo¬ 
cates of proponional representation reply that electoral ex¬ 
penses can be reduced and the difficulty of canvassing support 
minimised by cReedve co-operation among the candidates of 
the same party. In the case of small minoiity parties much 
■depends on the mtimacy of the contact they have maintained 
in the period before the election. Again* they urge, unless 
the constituency is too big it should not be difficult for a 
member to keep in touch with his constituents* The press* 
the radio and the rapid means of €omtnunica.tJon available 
today should go a long way in helping the member in his task. 

Thc third objection is that no satisfactory system of bye- 
election under the system has been suggested and a very 
valuable instrument to gauge the trend of public opinion 
between two general elections is lost. The advocates of pro¬ 
portional representation reply that this is only of minor 
importance and ought not to be pressed. 

The fourth objection is that its effect on the party system 
IS particularly disastrous. It gives birth to a multiplicity of 
parties, each party being w'cddcd to one pet object or the 
other. Since the minor parties are sure of being returned 
with the support of their own limited following, they have no 
incendve to coalesce with other parlies with similar ideologies^ 

here the system of parliamentary government prevails* the 
Oabinet is formed after a good deal of mutual bargainmg 
and the association is purely temporary. There is no strong 
bond binding together the parties which form the coalition 
government. As a result* no ckar-cut policies arc evolved; 
legislation h ineffective; the executive government is weak 
and unstable^ There is a striking contrast between the fi.xed 
determination of each of the parties to reaii^e its objective 
and the unstable vacillating character of the executive govern¬ 
ment. This provides the right background for the rise of 
dictatorship or of a strong bureaucracy. 
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The advocates of proportional represent a tiorij however, 
obsm'c that no such geucrahsation is warranted. Cotin tries 
without proportional representation, such as France, have not 
escaped from muldpUcity of parties or weak government^ and 
countries with proportional rcprcscntatiDH like Ireland (Eire) 
do not suffer from these evib^ 

But it appears that the system of proportional represen¬ 
tation is not an integrating force compelling the smaller units 
to combine together to form larger ones for the purposes of 
effective political action; by making it possible for small 
parties to function effectively, St encourages them to maintain 
their individuality even at a high cost* Where the social 
forces are strongly in favour of two parties^ its disintegrating 
influence is not felt, in Ireland, or as it might be the 
cast in Great Britain- But where the tendency is otherwise it 
accentuates the situation, in Germany under the Weimar 
Constitution. A country which has no strongly developed 
parties stands more to lose by the adoption of proportional 
representation than a country' which has ttvo strongly devel¬ 
oped parties that cannot be easily broken up* 

There is, however, general agreement even among the 
critics of proportional representation that the application of 
the system is a necessity in the case of countries with self- 
conscious racial or communal minorities* 
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A VISIT TO U. S. A., CANADA, EIRE AND 
BRITAIN 

[Srf B, Rau was d^puUd ^ lAe PfisidiJii ^ the Cojisti^ 
4ii^l Assanbly to wisit iki couairifs mentiomd in the he^tditig to 
this chapter for personal discussions of impoftant foatures qf 
Indians drr^ constitution with hading constitutioTiai experts^ 
This is kis report cmbodjing the results of his discussions unih 
prominent personalitiesi] 

Betwef,!^ October and Detenibcr 1947, 1 visited theU. S. A.^ 
Canada, Eire aod England for personal discussions with the 
leading constitutional experts of these countries. 1 had dis¬ 
cussions in Washington with the Chief Justice of the Supreme 
Court, ex-Chief Justice Hughes and Justices Frankfurter, 
Burton and Murphy, as well as with Mr, Boland, the Irish 
Secretary for Foreign Affairs; in Ottawa with Justice Thorsen, 
President of the Exchequer Court, Mr. John Hearne, the 
High Commissioner for Ireland, Mr* Wershofand Mr. Jackett, 
constitutional experts; in New York with Justice Learned 
Hand of the Federal Circuit Court of Appeals. 

As the result of these discussions, I have proposed two 
amendments to India’s draft constitution. The first of them 
is designed to secure that w'hen a law made by the State in 
the dischaige of one of the fundamcfital duties imposed upon 
it by the consdtutiou happens to conflict with one of the 
fandamentai righl^ guaranteed to the individual, the former 
should prevail over the latter: in other words, the general 
welfare should prevail over the individual right. Indeed^ 
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Justice Frankfurter considered that the p>ower of judicial 
review implied in the due process clause, of which there is a 
qualified version ju section x6 of the Indian draft comtltudonj 
is not only undemocratic (because it gives a few judges the 
power of vetoing legislation enacted by the representatives 
of the nation) but also throws an unfair burden on the 
judiciary; and Justice Hand considered that it would be 
better to have all fundamental rights as moral precepts than 
as legal fetters in the constitution. 

The other amendment is designed to secure that when the 
national interest requires that a certain matter, ordinarily 
falling in the exclusively provincial sphere, should be dealt 
with on a national basis, the Centre should have powder to 
legislate on it on that basis. 

The provision In clause of the draft constitution 
enabling the Federal Parliament during the first three years 
to amend the constitution by a simple Act of its own was 
regarded as a ^visc precaution* 

Two other clauses of the draft constitution were considered 
of particular interest. Clause 230 provides for the appoint** 
menc of a Commission to investigate the conditions of the 
backward classes and recommend measures fox improving 
their lor. It is interesting to note in this connection that the 
President of the Uniied States appointed a committee to 
recommend measures for the better protection of the civil 
rights of the people of the United States, and the committee 
gave particular attention to the position of certain under¬ 
privileged classes. The committee’s report amply proved the 
usefulness of a periodic review of this kind. Besides making a 
number of valuable recommendations, the committee drew 
attention to the remarkable work done in this sphere by the 
Civil rights section of the Department of Justice. This section 
was started as an experiment in 1539, but it has already 
proved a most useful agency and the committee recommended 
that Its hands should be further strengthened. Clause ^29 of 
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the Indian draft constitution provides for the appointment 
of similar agencies in India (they are called special officers 
for mi non ties) both at the Centre and in the ptovinces. 

The Canadian autliorities, particularly Justice Thorsen, 
ad\'tscd me not to finalise the provisions of the constiturion 
relating to the relations between the Centre and the provinces, 
especially in the sphere of taxation and finance, without 
a carefu] study of the Rowell-Sirois Commission’s Report 
on Dominion-Pros'incial Relations in Canada. The Govern¬ 
ment of the United States has also issued die Magill Report 
on the tax structure of the Federation. 

The other materials I was able to gather in the U. S, A. 
bore, not so much on the constitution itself as on the 
suppicmental legislation that w'ould be necessary under the 
constitution. Thus, Mr. Hcame, the Irish High Commis¬ 
sioner in Ottawa, w^as emphatically of the \riew that India 
should, as soon as possible, have a Nationality Act of her 
own; and Mr. Boland, the Irish Foreign Secretary, ex¬ 
plained how Ireland had tried to solve the problem. Ap¬ 
parently, in future, Irish citizens will not be British subjects, 
even outside Ireland, as they are at present, but they will 
have most of the privileges of British subjects. Redpiocally, 
British sulyccts will be granted similar privileges in Ireland, 
although they may not be Irish citizens. This indicates a 
possible mode of er-olving a common citizenship—or some¬ 
thing almost equivalent thereto—even as between countries 
tha do not acknow'ledge a common allegiance, r.g., betiveen 
any tw'o members of the U.N. on a basis of reciprocity. Thus, 
citizens of State *A’ will not be automatically citizens of 
State *B’; but ‘A’ may grant, within its own boundaries, 
all or any of the privileges of citizenship to the citizens of 
‘B’, provided ‘B’ docs the same to the citizens of ‘.A’, 

Again, jusdee Frankfurter was very emphatic that any 
jurisdiedon exercisable by the Supreme Court should be 
exercised by the full court. His view was that the highest 
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court of appeal in the land should not sit in divisions. Every 
judgej C3cccpt of course such judges as might be disqualified 
by^ personal interest or otherwise from hearing particular 
caseSj should share the respomibiUty for every decision of the 
court. Regarding the removal of judgesj he drew attention 
to a provision which had been proposed in New York State— 
the provision which tvas lately approved and which has the 
sup|x>rt of most of the judges and lawyers in thb country* 

The provision is: 

(IJ A judge of the court of appeals, a justice of the 
Supreme (^urt^ a judge of the court ofetaims^ a surrogate^ a 
special suTTogatCi^ a judge of the court of general s«sions 
of the county of New York^ a county judge, a special county 
judge or a justice of a city court of record may be removed or 
retired also by a court on the judiciary. The court shall be 
composed of the Chief Judge of the Court of Appeals, the senior 
associate Judge of the court of appeals and one justice of the 
appellate divUion In each department designated by concurrence 
of a majority' of the justices of such appellate division. In the 
abscnccj inability or disqualification of the Chief Judge of the 
Court of Appeals or of the senior associate judge of that court, 
the Court of Appeals shall designate a judge or Judges from 
the Court of Appeals to act in hU or their stead. 

** ( 2 J No judicial officer slialf be removed by virtue of this 
section except for cause or be retired except for mental or 
physical disability' prer^^endng the proper performance of his 
judicial dutleSj nor unless he shall have been served with a 
staiement of the charges alleged for his removal or the grounds 
for his retirement, and shall have had an opportuiuty to 
be beard. 

“ ( 3 ) The trial of charges for the removal of a judicial officer 
or of the grounds for hb redrcn’ient sitall be heard before a 
court on the judiciary. The affirmative concurrence of not less 
than four memben of the court shall be necessary for the 
removal or retirement of a judicial officer. The court In its 
discretion may suspend a judicial officer from the exercise of 
his office pending the determination of the proceedings before 
the court- The action of the court shall not extend further 
than to removal from office, or removal fronn office and 
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disqualificadon to hold and enjoy any publie office ofhonout, 
tnjsi or profit under ihis State* or to retirement for dis-abiluy; 
but any Juditial officer whose removal h sought shall be Liable 
to indictment and punishment according to law, A judicial 
olficcr retired for disability in accordancir with this section shall 
thereafter receii-c such compensadon as the legislature 
may provide, 

( 4 ) The Chief Judge of the Court of Appeals may couvene 
the court on the judiciary upon liis own moiion and jhnll convene 
the court upon written request by ilie Governor or by the pre¬ 
siding justice of any appellate division or by a majority of the 
Judicial council or a m^ority of the locecutive committee of the 
New York State Bar Association thereunto duly authorised. The 
Chief Judge of the Court of Appeals shall act as the presiding 
officer of the court but in the absence, inability or disqualifi¬ 
cation of the Chief Judge, the senior associate judge of the 
Court of Appeals sitting on the court shall act as the pmsiding 
officer. After the court on the judiciary has been convened 
and charges of removal have been preferred against a judicial 
officer, the presiding officer of tlie court shall give written 
notice to the Governor, the President of the Senate and the 
Sp^cr of the Assembly of the name of the judicial officer 
against whom such charges have been preferred, of the nature 
of the charges, and the date set for the trial thereof, which 
date shall be not less than sixty days after the giving of such 
notice. Immediately upon receipt of such notice, the legislature 
shall be deemed to be in session for the purpose of this 
proceeding.” 

Mr. John Heame, the High Commissioner of Ireland, told 
me—and as the Consritutional Adviser for India I was told 
by Mr. De Valera himself—that the system of functional re¬ 
presentation, provided under the Irish Constitution for the 
■election of the Senate, has proved unsatisfactory and Ireland is 
passing (or has Just passed) new legislation for the purpose. 

On November 19, 1947, 1 had the privilege of seeing 
President Truman at the White House. Almost the first thing 
he said was, “ Whatever else you may copy from our constitu¬ 
tion, do not copy our provision for mid-term elec dons 
Under the TJ.S.A. Constitudoii, the President has a four-year 
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term and the House of Rcptesent^itivcs a term of two yeani, 
30 that there is a general election for the House m the middile 
of the President's term of office^ This sometimes results in 
the return of a party opposed to the Prraident. It vvas this 
inconvenience which the President had in mind» Since we 
have adopted the parliamentary system in the Indian Con- 
stitutioOi the point is not as important as it is in the U.S.A» 
Nevertheless, I was able to tell the President that we had 
made the Eresidenps term of office nearly the same as that 
of the House of the People, so that we have not copied the 
provision in question. President Truman then went on to say 
that the U.S.A* provision of an indissoluble Senate, one-third 
of which was renewable every two years, might well be 
copied: which, in fact, has been copied in the Indian 
Comtitution* 

I then mentioned that India had specially noted the step 
taken by him in December 1946, in appoiudtig a committee 
on civil rights^—particularly the civil rights of the under¬ 
privileged classes. The committee's report, which has just 
been published, has pmved how valuable W'as a periodic 
invesdgation of this kind, and accordingly there has been 
inserted m the Indian Constitution an express pro^^Jsion 
empowering the President to appoint, from time to time, a 
Commission to investigate the posidon of the backward 
classes- Wc have gone further in India and have actually 
andcipated one of the recommendations of the President's 
committee. The committee has recommended that there 
should be a special section in the Dcpartmciit of Justice, 
both at the Centre and in the Slates, to protect the civil rights 
guaranteed by the constitution^ We have provided in the 
Indian Constitution for the appointment of spedal officers for 
minorities, both at the Centre and in the provinces for a 
simitar purpose. At the end of the interview, the President 
said, I am very greatly interested and should like to have, 
if i may, a copy of your consdtution,'^ adding humorously 
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that he might borrow a point or tivo from us. He also 
expressed a desire that I might stay a little longer and see 
some of the more prominent Senators; but my programme 
made that impossible. He gave the assurance that whatever 
assistance or material I might require from the State Depart¬ 
ment would be gladly given. 

On November ao and 21, I saw Dr, Jessup (Professor of 
International Law, Columbia University), Professor Mirkinc 
(Constitutional Consultant, United Nations), Dr. Hamburger 
{Secretary-General, United Nations Year Book of Human 
Rights), and Professor Dowhng (Professor of Constitudonal 
Law, Columbia University), I had detailed discussions with 
each of them. Both Dr, Jessup and Prof! Dowling regarded 
as very important the amendment giving power to the Centre 
to legislate on a subject which is normally provincial if it has 
come to be of national importance. 

1 arrived in Dublin on November 26, 1947, I first saw' the 
Attorney-General, with whom I discussed various constitu¬ 
tional details. He pointed out that some of the fundamental 
rights guaranteed in the Irish CPnstitution were proving very 
inconvenient, particularly the one relating to property. This 
had come under consideration in the Irish Supreme Court in 
connection with the Siim Fein Funds Act. Tlic Act related 
to certain trust moneys which were lying in deposit in court. 
The moneys belonged to the Sinn Fein organisation. IVhile 
they were in court, certain persons claimed them as honorary 
treasurers of the oigMisation and while the claim was pend- 
Irish Parliament passed an Act discharging the pend¬ 
ing action (after pay-ment of costs, etc., to the plaintiffs) and 
vesting the moneys in a board of which the Chief Justice of 
the Supreme Court was made the chairman. I’hc Act gave 
the board absolute discretion to pay the moneys to the 
rnemben of various armed forces and their dependants who 
might be in needy circumstances. The Supreme Court held 
that the Act was unconstitutional on the ground that it took 
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away the property which might have belonged to the plain¬ 
tiffs and vested it in the board; however desirable might be 
the objects of the Act, it was said to be in conSjct with the 
rights of property guaranteed in the Irish Constitution. Cer¬ 
tain other cases too have led to the feeling that the funda¬ 
mental rights have been expressed in too broad terms. 

The Attorney-General also said that the system of propor¬ 
tional representation, which had been provided for in various 
parts of the Irish Constitution, had worked very unsatis¬ 
factorily. 11 had resulted in multiplying groups in the legis¬ 
lature, often compelling coalition governments in which no 
one could be certain of the continued allegiance of a particular 
group, with the result that the administration was greatly 
weakened. Steps w'erc being taken, he added, without amend¬ 
ing the constitution, to minimise this inconvenience by reduc¬ 
ing the number of members in each constituency to three. 
Some constituencies had as many as nine members, so that a 
small group which could command the votes of even a tenth 
of the electorate could secure representation in Parliament. 
In the proposed redistribution, 32 constituencies would have 
three members and the rest four each. 

The .■\ttonicy-Gcncral then mentioned that the provisions 
relating to functional representation in the Irish Senate had 
also given trouble: not so much the provisions in the con¬ 
stitution itself as the subsidiary provitions relating to panels. 
Under the Irish Constitution, the Senate consists of 60 mem¬ 
bers, of whom 49 have to be elected by a system of functional 
representation from various panels. It appears that all the 49 
members have been regarded as forming a single constituency, 
and the total number of voters has been between tso and 200. 
This has resulted in a quota of about four, so that any mem¬ 
ber could make sure of liis election by making sure of four 
voters. Such a system facilitates corruption and tiic Irish 
Parliament has at present under consideration a Bill for 
altering it: (a) to break up the existing single constituency 
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into a number of separate constituencies^ and (i) to increase 
the number of voters. 

Finally, he observed that he was hopeful tbat^ sooner or 
later, Northern Ireland and Southern Ireland would be re¬ 
united. Northern Ireland consists of six counties, in two of 
which the Nadonabsts (mainly Catholics) are already in 
a majority. In the other four^ Nationalists form about 35 
to 40 per cent of the total populattoa; but as the Catholics 
arc multiplying at a much faster rate than the Protestants, 
and as Protestant immigration has also at the same time 
almost ceased, it would not be long before the six counties 
taken together showed a Nationalist majority^ He also said 
that although Southern Ireland had only seven per cent 
Protestants, the minority was treated not merdy fairly but 
magnammously, and that Protestants themselves had paid 
generous tributes to the government for the manner in which 
their interests had been recognised» This should facilitate 
rc-union. 

In the afternoon, I had the privilege of an interview with 
Mr» Dc Valera, who was most cordial and considerate. He 
remarked that if he had a chance of re-writing the Irish 
Constitution, he would make three changes: (i) He would do 
away with proportional representation in any shape or form. 
He preferred the British system, as it made for strong govern- 
ment. (ii) He w^outd revise the provisions regarding func- 
rionaj representation in the Senate* (iii) He would make the 
right of property, guaranteed in the cotistitutton expressly, 
subject to laws intended for the general w^etfarei^ So far as we 
have copied these provisions in the Indian Constitution, we 
may make similar changes. 

As regards the other provisions in our draft, he had two 
comments to make' (i) Four years as the maximum life-time 
of the legislatures was far too short a period* In his experience, 
he had found that, under a parliamentary^ system of go^'cm- 
ment, ministers required at least one year at the be^nmng 
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of their term to acquaint themselves with the detaib of 
administration^ while the last year of the term was occupied 
mth pieparatioDS for the next general election. Thus, with 
a four-year term, they would only have two years for effective 
work which was much too short for any kind of planned 
administration. He would suggest a term of not less than 
five years for the legislatures, (a) The period of three years 
provided for the amendment of the constitution by a simple 
Act of Parliament was also far too short. Here, again, he w'ould 
suggest a period of not less than five years. 

Towards the end of the interview, I mentioned to Mr. 
De Valera (as requested by Mrs. Vijayalaishmt Pandit) 
that there had apparently been some mbundcistanding about 
India’s attitude on Ireland’s application for membership of 
the United Nations, He replied that he himself was aware 
of the true position that the matter voted on related only to 
procedure, but that there bad been misunderstanding in 
certain other quarters.* ** 

After leaving Mr. De VaJera, I saw his Secretary, Mr. 
Boland, and had a long discussion in the course of which, 
among other things, Mr. Boland said that there was likely 
to be practically common citizenship between Ireland and 
the BriUsh Commonwealth on a basis of reciproaty, and 
there would thus be association between Ireland and the 


• The Eiffin Fnme Miniiw, Mr. E»inon dc VJtTi, was uked by Mr. 
McBridr, Republican leader, in the Dail (Pirliameni) on 10th Briber 1947 
whether he omld wy why India DppMed the uhniuion of Eire ts the 

United Natiom, 

Mr De V^cra replied that it wn vt^roilg to itlgsot that India Opposed tBc 
admLdem of Eirt. 1 irtlcMoc ihe opportunity of Mytnff he 

« bei^aiifie I tnow ffom the conwnmititiOM I have received Mm the IndnUl 
Ckivemment and from the leaeter of the Indian dciesation at the AwenWy 
that they are ai anjiiMis u ve are ihnt any uusundcratnnding uiat anti in ima 
regard iheuJd be removed- 

** The difioculLia kwc in conneedoa with preeedura] tnatten- The tact » 
therefoK that, far ttnm oppmiiiK ihc Pdmiuicm of ihil poetry to the Umied 
NntunH OiVsniiatioD. iho lodilir went out of th«ir way to espiya 

frinidthip ecodwiU lowmdi Eire. I w«nt to tike the opportunity of asiufuig 
OUT lodiJin friend* thm th™ tteUnp mit ntdiaUy miprocated by u*. 
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members of the Commonwealth on the basis of eoznmon 
<:itjzeiish]p^ 

1 arrived in London on the 37 th of November and inter¬ 
viewed in addition to the High Commissioner for India 
{Mn V. K- Krishna Mcnon), Mr. Noel Baker (Secretary for 
Commonwealth ReJations), Sir Stafford Cripps^ and the Privy 
Conncillons Sir John Beaumont and Sir Madhavan Nair* 
Mr. Noel Baker, discussing Commonwealth relations^ men¬ 
tioned that the members of the Commonwealth were now 
completely independent in their foreign relations andj as the 
latest proof of this fact, he pointed out (as stated elsewhere 
also) that in the voting at the meeting of the United Nadons 
on the Palestine question that year, Canada, Australia and 
South Africa had voted for partition, India and Pakistan had 
Voted against partitioni while the United Kingdom had re¬ 
mained neutral, VVhatevcr might have been the pios^ition at 
one time, it was now possible fbr a country to be completely 
independent even within the Commonwe^th. 

Sir Stafford Cripps was interested generally about the 
situation in India and Burma; there w'as no time for dis* 
cussing any constitutional details. Sir John Beaumont and 
Sir Madhavan Nair desired to know exactly what Indians 
attitude w^ouid be with regard to the appellate jurisdiction of 
the Privy CounciL As regards pending cases, there were at 
least 60* possibly more, appeals already filed before the Privy 
Gouncib and Sir Madhavan Nair was anxious to know as 
early as possible the Constituent j\sscmbly^s decision as to their 
disposal. As regards the age-Umit of High Court judges, 
Sir John Beaumont said that, in his owm experience, he had 
at least on two occasions railed to get the best men from the 
Bar for appointment to the Bench, because, with the present 
of 60, they had no chance of earning a full pension. 
He thought that the age-limit should be at least 65 and 
obser\^cd that if a judge was not too old for the Federal Cburt 
at the age of 65, there was no reason to think that he was too 
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-old for the High Court. The voluinc of >vork before the 
Fedcra] or Supreme Court, H it took over the existing Privy 
Council appellate jurisdiction, would hardly be less than the 
volume of w^ork before any High Court. Sir Madhavan Nair 
had no objection to the suggestion 1 had in mind for em¬ 
powering the Supreme Court (on the analogy of the practice 
in the U S^A. and in England) to call upon any reared Judge 
of that court {with his consent of course} to serve on any 
particular case. On the other hand^ he thought that it would 
be an advantage to have the assistance of an experienced 
judge. A judge who was too old to be of any assistance would 
of course not be asked. 

As the result of discussions in Washington and Ottawa, I 
propose the following amendments i 

( 1 ) At the beginning of clause 0 sub-clause ( 2 ) insert the 
words “ subject to the provisions of section 10^\ 

{£) To clause JO add the folio wing new paragraph: 

Ko Jaw which may be made by the State in the dis¬ 
charge of its duty under the first paragraph of this sec¬ 
tion and no law which may have been made by the 
State in pursuance of the principles of policy now set 
forth in Chapter lit of this Part shalJ be void merely 
OR the ground that it contravenes the prov^biom of sec¬ 
tion 2 , or is inconsistent with the provisions of Chapter 
II of this Part." 

The object of these amendments is to make it clear that in 
a conflict between the rights conferred by Chapter II, w^hich 
-arc for the most part rights of the individual and the principles 
of policy set forth in Chapter II, which are intended for the 
welfare of the State iis a whole, the general welfare should 
prevail over the individual right. Otherwise it would be 
meaningless to say, as clause 10 does say^ that these principles 
■of policy arc fundamental and that it is the duty of the State 
to give effect to them in its laws. In the U.S.A. Constitution 
there are no express directive principles of State policy, but 
the courts have developed what is equivalent thereto, nameJy, 
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the doctrine of the ** police p>ower** which has been dehned 
as the power to prescribe regulations to promote the 
healthy peace, morals, education and the good order of the 
people, and to legislate so as to increase the industry of the 
State, develop its resources and add to ite wealth and 
prosperity ”* In the exercise of this power the State may 
make laws for the general welfare which would otherwise be 
meonsktent with the American Bill of Rights. The courts in 
India might have been able to develop a similar doctrine but 
for the language of clause 9 of the draft constitution. Hence 
the amendments proposed: 

( 3 ) In sub-clause 1 of clause 132 , add the following as 
item (c): 

“ (c) If the Council of StatB had declared by a resolution 
supported by uot less than two-thirds of the members 
present and voting that it is necessary or expedient in 
the national interest that the Federal Parliament should 
legislate with rfspcct to any matten enumerated in the 
provincial legislative list and specIEed in the r&olutioa, 
then, to make la^^-s for the whole or any part of the 
territories of the Federation with respect to that matter/^ 

( 4 ) In clause 132 add the following sub-clause ( 3 A): 

** (SA). A resolution passed under clause (c) of sub¬ 
section (1) may be revoked by a subset^uent rcsoludou 
passed by a similar majority by the Council of States.” 

( 5 ) In 5ub-e]ause ( 4 ) of clause 182 , after the words ** pro¬ 
clamation of emergency,^' insert the words “ or the passing of 
a resolution under sub-section [1) " ; and after the words ** the 
prodamation '' Insert the words or the resolution 

(6) In clause 183 , for the words ** except w*herc a prodama- 
lion of emeegency has been issued under substitute the words 
“ except as provided in 

The object of these amendments is to remove a defect 
similar to that which has disclosed itself in the Canadian 
Constitution. 
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For example, under the draft Indian ConstitudoUi agri¬ 
culture, cooperative £fx:iEtie& and the production, supply and 
distribution of goods are aU exclusively provincial subjccls^ 
Suppose, howe^^er, Uiat in order to raUc the standard of 
living of the Indian people as a whole, a system of co¬ 
operative farming and of price control of agricultural 
products on a national scale, and not merely in a single 
province, becomes desirable* in that event, the Centre 
should not be precluded from legislating in respect of the 
above subjects. 

As a safeguard against unwarranted encroachment on the 
provincial sphere, a resolution by a special majority of the 
Council of States, which for the most part represents the 
units of the Federation, would be desirable. The pro^^sion in 
clause 183, depending as it does upon the consent of each of 
the units concerned, might prove inadequate. The essence of 
the matter is that where legislation is called for on a national 
basis, the Central legislature should have pow-er to enact St 
without amending the constitution. Such legislation may be 
needed not only in such spheres as education, co-operative 
farming, or public health, but also in a matter which is 
coming to be regarded as one of national and indeed almost 
international importance, namely, the safeguarding of the 
civil rights of all dtiaens: removing the social disabilities 

of Harijans. A provision such as the one proposed would 
enable the Central legislature to enact such a measure.^ 
The Report of the President's Committee on Civil Rights 
published in the U.S.A. has recommended that the National 
Government of the United States must tale the lead in 
safeguarding the civil rights of all Americans and that 
Congress must enact the necessary legislation^ 


18 


THE PARLIAMENTARY SYSTEM OF 
GOVERNMENT IN INDIA 

[Tftij is tkf text of on addms ddimed by Sri B. Son to 
LAS* probationers in: Jiew Delhi in June 1948.) 

India h now actively engaged in framing the details of her 
new coiistitution^ which iivill be federal in structure and will 
embody the British parliamentary system of government^ 
both at the Centre and in the units or States^ At some of the 
earlier sessions of the Constituent Assembly^ when the main 
principles of the new^ constitution were being laid down, 
there was a fairly strong current of feeling in favour of the 
American Presldenda! system, and this found expression in 
certain decisions of the Assembly, not only as to the mode of 
election of the head of the Federation and of the heads of the 
constituent States, hut abo^ to some extentj as to the rela¬ 
tions between the heads of the States and their ministers. 
This cuirentis now weakening, but it may nevertheless leave 
some traces in the final version of the constitudon. It may 
be interesting at this stage to take a peep into the history 
of India, both remote and recent, and see how far her people 
have been accustomed to the theory and practice of parlia¬ 
mentary modes of government. 

ANCIENT INDIA 

In ancient India, there were a number of republics, but 
the predominant type of polity and, for long stretches of time, 
the only t>T>e was the monarchical. The essence of the 
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parliameatary system is tliat the monarch or King mmt 
govtm the State on the advice of ministers responsible to the 
people. How far did this sptem obtain in ancient India? 
According to the Code of ManUj whichj in its present form, 
may be taken to have existed in the second century a*d., 
the King must have colleagues or ministers with whom he 
must discuss and consider all matters of State: “ Even what 
is easy to do becomes very diflicuk If sought to be done 
unaided by one man; how much more so the business of the 
kingdom? • 

Kautilya^s Arlkasastra^ whose date according to some 
scholars is the fourth century BpC. and according to others 
the third century a.d., cntinciatcs the ralCt v^hen there is 
an extraordinary matter, the ministers and the Council of 
Ministers should be called together and informed. There, what¬ 
ever the majority decides to be done should be done (by the 
King) ^'.t The ^ukramli^ which is placed by scholars in the 
13th century a.d. or c^'^en later, but which embodies the 
doctrines and traditions of a fa:r more ancient time, contains 
the injunction: ** Without the ministers, matters of Sta?c 
should never be considered by the King, even if he is welt 
versed in all the sciences and in statecraft. A wise King must 
always follow the opinion of the member of the Council of 
Ministers . . . He must never stand on his own opinion. 
When the sovereign becomes independent, he plans for ruin; 
in dme he loses the State and loses hb subjects.” i The 
Afiiii^dJtjwnrtdy a work of the lOth century a.o., states that 
^ ■ he is no true King who acts against the advice of hk 
ministers 

It iSi therefore, clear that the King in ancient India was 
not only expected to have ministers, but aJso to act upon 

• MariLip Vll 30-31, 55-36; Jayaswal. HuvIm (1943), p. 28S. 
t AiifHtiaitfa, Bk. I, Gb. 15; J^yaiwaJp p/- Z8S. 

t ^akreifutiidfai II, 2A: jAyarwuj, gp. 
i Q^tiHiDu from X; Jiiyaswalj gp. 306. 
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their advice. The number of ministei^ varied; according to 
Kaudlya'j Ari/tafdjim^ Manu recommended Brihaspati t6, 
Uianas 20, while Kaudlya himselLf did not think it necessary 
to fix any particular number,* As so large a council could 
not always be consulted in practice, Kautilya recognised a 
kind of informal inner council of three or four ministers for 
constant consultation4 This may be compared to the evolu¬ 
tion of the Cabinet in England. 

Were the ministers respotxsible to the people ? The Mahd- 
bhdfaia (which^ In Its present form, existed in the second 
century e*c*) contains a verse to the effect that “ the King 
must invest only that minister with jurisdiction who has law^ 
fully earned the confidence of the Even if 

we take the italicised word in its literal sense to mean the 
people of town and country,—Dr^ Jayaswal interprets 
as the Assembly of the Capital and Jfiinnpad^ as the Assembly 
-of the Realm—the verse appears to embody a strikingly 
modem conception. More significant, however, than this 
general injunction is an incident in Asoka’s reign recorded 
in the Dij^zfadana^ an important Buddhist work. The city 
of Takshasila (Taxila) in the north became “ hostile ** and 
Asoka sent his son Kunala to pacify the people. The citizens 
in welcoming the Prince said: “ Wc are not hostile to Your 
Highness nor are we hostile to King Asoka, but to the wicked 
minister who come and insult us," § The distinction drawn 
between loyalty to the King and opposition to the ministers 
of the day is in teres ting and recalls the English decision of 
1848 in TAtf Quffn if. Fuss^il that the expre^ion government 
by law established in the defintion of sedition does not mean 
the administradon of the day but the permanent government 


* Affhaiisirtt^ Bk. f, Ch. iJj Jxfaswjd^ cp. ciL, 2^. 

^ ^ ^Prisadp ^ (Seermminl in Axi^ Irutin 

; Siflti-Piivim* LXXXIII. 4S-46j Jay«wal, cit, p. 2m. 
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of the country^ so that it k not $t-ditioii merely to attack the 
Ministry^ of theday.^ It appears from Asoka^s inscriptions that 
the Emperor made an order that the ministers at Taxila were 
to go out of office every three years In order to prevent excite¬ 
ment or trouble among the dtiKeos, Thus the idea that the 
King must change his ministers from time to time* so as to 
make them acceptable to the people* was not only familiar in 
(theory but was occasionally acted upon in practice. 

When we come to parliamentary procedure* we arc on 
much surer ground, for the procedure of the Buddhkt sangka 
OT monastic order^ of which there 15 ample evidence* antici¬ 
pated (as stated in another chapter) to an astonishing extent 
the rules of busine^ prevalent lu the legislative assemblies of 
today. Motions, resolutions* quorum, whips voting by 
secret ballot* open vodng* first, second and third readings* the 
right of free discussion ^ tellers the rule of decision by the 
majority, the appointment of committees to cut short debate 
and so on, were all well known.t 

It would be idle to pretend that the parliamentary system 
in all its modem details was practised in ancient India* but we 
may perhaps venture to say that the essential conception was 
familiar. 

MODERN INDIA 

Modem India may be taken to date from 1858 w^hen the 
Crown assumed the government of its territories in India 
w-hich until then had been administered by the East India 
Company, From that date until the Government of India 
Act* 1919 came into operation* the superintendence* direction 
and control of the entire Government of India generaUy 
speaking* vested in the Secretary of State in England. The 

• Tridj. New Scria. Vol VL pp. 723, 770. 

t JayuwaJ, 6p. dl., Praiad, 0 / Gomnmfnt m 

J«dia 324-27. 
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Secretary of State, along with the other ministers of the 
Crown, wasj of coum, responsible to the ParHament of the 
U. K., but although there were legislatures in India both at 
the Centre and in some of the provinces ever since 1&61, no 
part of the Indian ad minis Eration was responsible to them in 
the consdiutiona] sense* An element of such responsibility was 
introduced, lor the first time, by the Govemment of India Act, 
1919, which came into full force on January 3, 1921 and so 
remamed until April i, 1937, when it was superseded by the 
Act of 1935^ The scheme of the Act of 1935 was in operation, 
except as to certain parts of it, from April e, I937t to August 
*5i ^947^ when it w^as largely modified by and under tlit 
Indian Independence Act, 1947. The modified scheme Is still 
in force,* but the Constituent Assembly, which has been sitting 
from December 9, 1 946^ is now in the last stages of the process 
of framing a new constitution. 

Thus, for the purpose of studying the evolution of the 
parliamcntELty systetn in modem India, we may divide the 
years from 1858 into four periods: 

(1) From 1850 to December 1920. 

(2) From January 1921 to March 1937. 

(3) From April 1937 to August 14, 1947- 

(4) From and after August 15, i 947 - 

First Pai^d 

During the first period, as already remarked, no part of the 
Government of India was constitutionally responsible to any 
legislature in India* The supreme executive authority in India 
was vested in the Govemor-General-in-Council, who was 
required to pay due obedience to all such orders as he might 
receive from the Secretary of State in England. Sirnilarly* all 
provincial governments were required to obey the orders of 
the Govemor-Gencral-in-Council. The Govcmor-Gcneral and 
the ordinary members of his Executive Council were all ap 
pointed by His Majesty for a term which in practice extended 
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to five years. As a njlc* the Governor-General was bound by 
the decision of the majoritj'' of tlie CouncLI, but in certain 
exceptional matters he could act on his own authority and 
responsibility. 

In the provinces, executive authority was vested either 
in a Governor and members of his Execudve Council^ all 
appointed by His Majest>, or a Lieutenant-Governor and 
members of his Executive Council appointed by the Governor- 
General with the approval of His Majesty, or a Lieuicnant- 
Govemor similarly appointed, or a Chief Commissioner ap 
pointed by the Govcrnor-Gcncral-in-CounciL But, as already 
mcndotied, the provincial governments in every case, 

required to obey the orders of the Central Government. It 
is clear that so long as the provincial governments were 
wholly subject to the Central Government and the Central 
Government wholly subjecl to the Secretary of State in 
England, neither in the provinces nor at the Centre could 
the executive be consdtudonally rL-sponsibk in any respect to 
any legislature in India. For, responsibility ” in this sense 
impli^ that the administration is to be conducted in accord¬ 
ance with the advice of persons enjoying the confidence 
of the legislature and not the dictates of any external 
authority* 

This system remained in force for nearly sixty ycaiB- Then 
came World War L which^ among other things, intensified 
Indians demand for *^scIf-dcterminadon The demand was 
conceded: on August 20, 1917, His Maj<sty"s Government 
announced their policy of the gradual development of self- 
governing institutions with a view to die progressive real¬ 
isation of responsible government in Bridsh India as an 
integral part of the Empire The Secretary of State visited 
India and with the Viceroy drew up a scheme of reform, 
which, after examinadon by a Joint Sdect Committee of 
Parliament, was enacted as the Government of India Act^ 
1919, 
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The Government of India Act of 1919 catnc into fnlJ 
operation on Januarv^ 3^ Briefly, the effect of the Act tand 
the rules made thereunder) was (a) to create a number of 
Governors^ provinces, covering almost the whole of British 
India (the main exceptions being British Baluchistan and 
Delhi and, until 1932, the North-West Frontier prorince), 
(^) to demarcate certain subjectE—described as “ provinciaJ 
subjects—^for administr^don by the pro^'inceSj as distin¬ 
guished from '* Central subjects ** to he administered by the 
Central Government, and (r) to sub-di\ide the pronindal 
subjects into two classes: reserved subjects ” and trans¬ 
ferred subjects ”, Such subjects as education, public health, 
and agricuiturc were " transferred while finance, police, 
the administration of Justice and certain other subjects were 
** reserved ”, The details of this sub-division are no longer of 
much importance. In each province, the Governor was to 
administer the reserved subjects ” with the aid of an Execu¬ 
tive Council, the members of which w^erc, like the Governor 
himself, appomted by His Majesty* In respect of these sub¬ 
jects, the chain of responsibility w'as as before the Government 
of India Act of 1919—that is to say, the provincial govern¬ 
ments were subject to the Central Government and the 
Central Government to the Secretary of State* The position 
was very different in respect of the “ transferred subjects 
the Governor was to administer these with the aid of ministers 
appointed by himself and holding office during his pleasure. 
No person could be a minister for more than six months, 
unless he was or became an elected member of the provincial 
legislature. In relation to the ** transferred subjects”, the 
Governor w^as to be generally guided by the advice of his 
ministers. As the ministers were to be responsible to and have 
the cxiinfidence of the provincial legislature, the control of the 
Secretary of State and the Central Government was corres¬ 
pondingly relaxed* for, otherwise, the ministers would have 
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had tivo masters and their position might have been im- 
po^ible. 

In each Governor's province, there was a legislative council 
■combling of elected, nominated and members, at 

least 70 per cent of die total number being elected members 
not more than sro per cent being ofliciab. The provincial 
legislature could make laws for the peace and good govern¬ 
ment of the province, subject in certain cases to the prin.TOiis 
sanction of the Govemor-Gcn era L Almost all proposed ex- 
penditure was to be laid before the legislature in the form of 
demands for grants, excepting loan chaises, statutory expendi¬ 
ture and certain judicial and ofhclal salaries; but the 
Governor could authorise a grant, even when refused by the 
legislature, if it related to a "'rcscriTd subject’^ and^ In an 
emergency, (rven if it related to a " transferred ” department. 
He could also pass, over the head of the legislature, any 
Bill in respect of a reserved subject”. Every Bill, whctlier 
relating to a reserved subject ” or a " iransfcrred subject ”, 
required tlie assent of the Governor and also of the Governor- 
General; and any Act, even after assent by the Governor- 
General, could be disallowed by His Majesty-in-CoundL 
Such, in broad outline, was the system of dyarchy introduced 
by the Government of India Act of 1919* It should be noted 
that the system was confined to the provincial sphere and 
that the Act made hardly any change in the structure of the 
Gentral Government. (It is true that the Central Legislative 
Assembly, consisting of about too elected members out of a 
total of about 140, was given povfcr to refuse supplies except 
under certain heads of estpenditurc, but the Governor-General- 
in-Council had an overriding power, if he was satisfied that 
the grant refused by the Assembly was essential to the dis¬ 
charge of Ills responsibilities*) Another point to be noted is 
that even in the provincial sphere, it was limited to certain 
subjects—namely, the ^‘transferred subjects”. And even in 
respect of these subjects, the ministers were responsible to a 
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ie^iaturc which was rtot wholly elected and which contained 
an official bioc. Because of these limitations, the s>^stcm 
failed to satisfy Indian public opimon; the Government of 
India Act of 1919 had provided for its examination by a 
Commission at the end of ten years j but in even before 
the end of this period, a Commission wa^ appointed to inquire 
into ** the working of the system of government, the growtlt 
of education and the development of representative institudons 
in British India and matters connected therewith The 
Commission reported in 1930, rixiomtncnding full responsible 
government in the provincial sphere in place of dyarchy, but 
no substantial change at the Centre. This did not satisfy 
the Indian demand for reform and a new factor arose when 
certain Rulers of Endian States^ outside British India, expressed 
their readiness to enter into a federation of British Indian 
provinces and Indian States if responsible government was 
extended to the Centre as well. His Majesty^s Government 
thereupon convened a Round Table Conference in London 
at which most sections of Indian opinion were represenied; 
it held three sessions in 1930-32 and, on the basis of its 
resultSi the British Government framed a scheme of re¬ 
form whidi, after steady opposition by certain clcrnents in 
Parliament, ultimately emerged as the Government of 
India Act, 1935. 

Third Period 

The greater part of this Act came into force on April 1, 
1937* We are not concerned here with the details of the 
measure, but only with the extent to wliich it Introduced the 
parliamentary system of government in India, both at the 
Centre and in the component units or provinces. We have 
already seen that the Government of India Act of 19^9 
introduced it only to a limited extent in a limited sphere of 
provincial administration, while leaving the Central executive 
simcture unchanged- The Government of India Act of 1937 
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extended h, with certain qualihcadons^ to the whole of the 
provincial sphere and to a part of the Central sphere- 

The number of Governors* provinces, which from 1932 
was nine, was increased to eleven by the separation of Sind 
and Orissa. Full responsibic govetnment of the British 
parliamentary' type was provided for in each GovemoFs 
province, sntaject to certain reservations to be mentioned 
presently. The Govemof was to be appointed by His 
Majesty and he was aided and advised in the exercise of most 
of his functioits by a Council of Ministers who were to be 
appointed by him and to hold office during his pleasure, 
the implication—made more esplidt in the instrument of 
instructions issued to the Governor by His Majesty—being 
that he must appoint only such persons to be ministers as 
Could collectively command the confidence of the provincial 
legislature and must terminate their office as soon os they 
ceased to do so. under the Government of India Act of 
t9tgj a minister who for any period of six consecutive months 
w^as not a member of the provincial legislature auComaticalty 
ceased to be a minister 

There were, however, certain matters in respect of which 
the Governor was required lo act in his discretion without 
ha\ing to con^It his ministers at all and certain other matters 
in respect of which he required to exerdsc his individual 
judgment, though bound to consult his ministers. In regard 
to both these classes of maiierSj the Governor wa^ under the 
general control of the Governor-General, who, in his turn, 
w^as under the general control of the Secretary of State and, 
therefore, of the Parliament in England, The area of res¬ 
ponsible government in the provinces was thus restricted to 
some extent, though not to the same extent as under the 
Government of India Act of 1919* 

Students of the Canadian and Australian Constitulions will 
remember that they also contain certain provisions calculated 
to distinguish between the functions of the Govcmor-Gcncnil 
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and those of the Governor-General-in-Caurtci]; only in 
pcct of the laucr is the Govcmor-Oeneral required by the 
statute to act with the advice of his Coundh In pracdcCj, 
however^ tlic distiiictJon has disappeared. The specific point 
arose in Canada in connection with the removal of LcteUier 
de Sl Jxjstj Ueatenant-Govemor of Qiiebec, in iByg. Under 
the letter of the British North America Act^ the appointment 
of Lieutenant-Governors rests with the Govemor-General-in- 
Council* while their removal rests ^tfith the Governor-General- 
Nevertheless* His Majesty^s Government ruled that the 
Governor-General must act oti the advice of the Council in 
respect of both. It was doubtle^ felt that if the Governor- 
General insisted on the CKerctsc of what he considered to be 
his statutory power^ the Ministry might resign and create a 
deadlock which there was no means of rcsoking under the 
Constitution Act. 

The framers of the Government of India Act of 1935 
presumably foresaw that the distinction, which they had 
atteinpted to draw between the matters in respect of which 
the Governor w'as required to act on the ad\icc of his Council 
of Ministers and those in respect of which he was not so 
required, would disappear in practice* unless special provision 
was made to resolve any consequentia] deadlocks. Accord¬ 
ingly, the Act gave power to the Governor* acting with the 
concurrence of the Govemor^GeneraJ and subject to certain 
other safeguards* to proclaim what amounted to a sospension of 
responsible government in the province that govemmeut could 
not be carried on in accordance with the provisions of the Act^ 

It has been pointed out that under the Government of 
India Act of 1919, the provincial Jegislattircs contained a 
certain number of and of nominated mcmbcr3, so 

that ministerial responsibility to the elected representatives 
of the people was to that extent diluted. This defect was 
almost entirely removed in the Government of India Act 
*935- the eleven Governors* provinces, the 
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legislature was to consist of a wholly elected single Chamber; 
in the other six, it was to consist of two Chambers, the L/iwcr 
Chamber being wholly elected and the Upper Chamber 
predominantly so. 

So much for the provincial part of the new Act. The 
part dealing with the Centre also provided for responsible 
government, except with respect to defence, ecclesiastical 
affairs, external afihiis and “ the tribal areas “ (certain areas 
near the frontiers of India in Uic north-west and the north¬ 
east). Unfortunately, the operation of this part of the Act 
depended upon the establishment of the federation and this 
required the accession of Indian States in suBicient number 
to satisfy certain prescribed conditions. The necessary 
accessions did not take place, so that the federal part of the 
new Act never came into force. Consequently, the character 
of the Central Government remained much the same as be¬ 
fore; and since the Government of India Act of ipig too had 
made no substantial change in the Central executive structure, 
the net result was that that structure remained essentially 
the same as during the period 1858-1920. It was not to be 
expected that Indian public opinion would remain sailsfie<l 
with this state of affairs. World War 11 and the events which 
followed it, including ihc advent of the Labour Government in 
England, led first to ihe establishment of a Constituent 
Assembly in India to frame a new constitution for the country 
and, later, to the passing of the Indian Independence 
Act of 1947. 

Foutih Period 

One of the main difEculties in the introdticiion of full 
responsible government at the Centre had been that of 
reconciling Hindu and Muslim interests, A single Ceniral 
Government with a single Central legislature would ordinarily 
have meant the predominance of the majority community, 
both in the legislature and In the Cabinet; and this the 
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MuslimSj who formed a minority of less than one-third of 
the entire population of India, were not prepared to accept. 
'The Indian Independence Act of 1947 (which has been in 
force since August 13, 1947) has accordingly divided India 
into two parts, "India” and “ Patistan’V »Patistan" 
comprising certain areas in the north-west and the north-east 
where the Muslims form the majority of the population; each 
part has been styled a Dominion; and full responsible govern¬ 
ment^ has been established in each under a provisional con¬ 
stitution. The provisional constitution consists mainly of the 
Government of India Act of 1935 with the omission of those 
portions which could be looked upon as subtractions from 
full responsible government. The permanent consdtution is 
still to be framed, and for this purpose there is now a Consti¬ 
tuent Assembly in session in each of the two Dondnions. 
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OATHS UNDER THE DOMINION 
CONSTITUTION 

i 

[TStj nok was writkn iti ihi f£qu£si af iAt Prim Miniskr^ 
who wonUd the question of tkc oath to b€ taken ttnder a Domi¬ 
nion consiitation examined.] 

I HAVE examined the question of the oath to be taken in 
eonnection with the Donunion constitution. The position 
seems to be as follows; 

(1) So far as the members of the Constituent Assembly arc 
concerned, oo oath is required under the Assembly ruJes at 
present in force, nor is any oath required under the provisiom 
of the Government of India Act of *935 as proposed to be 
adapted. The proposed adaptations omit section 24 of the 
Act which prescribes the oath for members of the Central 
legislature^ It is^ of course^ open to the Constituent Assembly 
itself} whenever it chooses to do so^ to prescribe an oath, in 
such form as it thinks fit, for its members. 

(2) With respect to the Dominion ministers, the draff 
adaptations to the Government of India Act of 1935 make no 
provision for any oath; but in some of the Dominions the 
Governor-GeneraJ i$ directed^ by royal instructions, to 
administer the oath of allegiance to the Dominion ministers. 
For example^ paragraph 3 of the royal instructions issued to 
the Governor-General of South Africa in [937 rum: ** And we 
do authorise and requite the Governor-General from time to 
time by himself, or by any other person to be authorised by 
liim in that behalf, to administer to any person chosen as an 
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executive councillor the said oath or affirmation of allegiance, 
togcUicr with such other oath or affirmation of fidelity and 
office as he may think fit or may be prescribed by law/* It 
is possible that similar instructions arc contemplated for the 
Governor-General of the Dominion of India. If so, it is 
desirable that the form of the proposed oath should be dis¬ 
cussed beforehand Hith the members of the Cabinet. The 
views of some of them are well known and it may be posable 
to megi them to some extent by adopting, mutoEs mulaiidis^ 
the form of the oath prescribed for the ministers of the Irish 
Free State in the cotisiitution of tgua. It may be pointed out 
that the Irish Free State became a Dominion under the 
Statute of Westminster in 1931^ so that the ministers in ques¬ 
tion were from that dme Dominion ministers* If the Irish 
Free Stale form of oath is adapted to India, it would run 
somewhat as follow's; “ I etc., ctc.j do swear true faith and 
allegiance to the Constitution of India as by law established 
and that I will be faithful to His Majesty, his heirs and 
successors according to law 
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PANCHAYATS AS ELECTORAL COLLEGES 

[^jj inimsting proposal emerged, at the drafting st^ge &f tke 
Constituent Assemblys proeeedingStfoT making milage panfhqyats 
the bam of deetions under tke permanent constitutiort. The pro¬ 
posal was not new: the CommoTwoealth of India BUI of i 
prepared by a Pfaiional Convention of which Dr^ Besard 
and Sir Tq Bahadur Saptu were tke joint sponsors^ was based on 
tke principle of adult suffrage ai ike uillage pamkayat level and 
a system of inditeci elictions for both tke Central and provin¬ 
cial iegislaiures^ The Ptesideni of tke Comiitumt Assembly^ 
Dr, Rajendra Prasad^ ref erred it to tke Constitutional Adoiseff 
Sri B. jV. Rau^for his advice. This is kis note in reply.] 

Ir may not be easy to wort the panchayat idea into the 
draft constitution at the present stagt% Articles 67 (5) (ff) and 
^49 (i)^ which, I believe, embody decisions already taken by 
the ComtJtueni Assembly, provide for direct election to the 
Lower House, both at the Centre and in the units^. These 
decisions will first have to fac reversed if elections are to be 
indirect, as required by the panchayat plan. Whether thi^ 
will be practicable I do not know. In all the principal 
federations and tinlons of the world, the Lower Home is 
elected by direct election. Even the Upper House or Senate 
of the United States of America, wliich was originally in¬ 
directly elected, is now (since 1913} directly elected. 

The world trend is thus strongly towards direct election for 
obvious reasons. It may, therefore, not be easy to reverse the 
decision already arrived at by the Comtiiuent Assembly and 
to make indirect elections instead of direct elections obligator^'* 
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Perhaps the best cotifsc would be so to frame the consdtudou 
as to permit either mode of elecrionj the actual mode to be 
adopted in any particular case being left to the appropriate 
IcgisiatijrC- On this view of the matter^ I have prepared draft 
ameudments on the following finest 

In article 67 (5) (a), for the words ** directly chosen by 
the voters” and in article 14.9 for the words chosen 
by direct election substitute the words “ chosen either by 
the voters themselves or by persons elected by the voters 
Under this amendment it will be for the Central legislature 
under article 290, and for the unit legislature under article 
1294 to prescribe whether the actual m^e of elccdon for the 
Lower House of the Central legislature and of the unit 
legislatures respectively is to be direct or indirect. 

Even if the pane hay at plan is to be adopted j its details 
will have to be carefully worked out for each province and 
for each Indian State vdih suitable modifications for towns^ 
Apart from other difliculiicS} this will take time and rather 
than delay die passing of the consdiutlon fur the r* it would 
Seem better to relegate these details to auxiliary legislation to 
be enacted after the consdtudon has been passed* 

I entirely agree that legislators should have proper quali- 
^cadons; the difficulty Is to formulate them with any kind 
of precision. It would be easy enough to prescribe an educa¬ 
tional standard which all candidates must satisfy; but this 
may not be considered cither necessary or sudicienL The 
other criteria, namely^ social service, character and the 
sunnyasin oudook on life, do not lend themselves to precise 
defmidon, even if diere w'as agreement about their necessity. 
Under the draft consdmdon, it would be open to the appro 
priatc legislature to prescribe any qualificadom in this behalf 
under articles 390 and 291 and any disqualifications under 
nrticles S3 (i) (e) and 167(1) (^)* 

I have been considering the proposition that our constitu¬ 
tion should start from the village and work upwards to the 
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provinces and to the Centre. Let ns analyse exactly what diis^ 
means. A constitution deab with the organs of government^ 
whether cxccutivCi legislative or judicial, at various levels and 
their relations to one another. In federal constitutions one 
usually—though not invariably-—deals with the Centre and 
the units: for example^ tlie Canadian and the South African 
Constitutions deal both with the Centre and the provinces^ 
but the Constitutions of the U.S.A* and of .Australia deal mainly 
with die Centre and hardly tvith the structure of the States- 

Is it suggested that the Indian Consdtution should deal not 
merely with the structure of the Centre and of the units but 
should go down to the %"illage? In other wordsj, is the Indian 
Constitution not merely to deal with the executive, legislative, 
and judicial organs of the Centre and of the provinces^ but 
also to create and deal w^ith similar organs for the district, the 
sub-division, the the ck^wkidcri union and the village? 

For example, are we to have in the constitution full speci¬ 
fications of a district executive, a district legislature and a 
district judiciary? At present we have no district legislature 
but only certain administrative bodies, such as district boards 
and municipal boards, with a liTnited power of making by-laws 
for certain purposes; the district executive is provided for in¬ 
land revenue Acts or regulations, police Acts and so on; 
the district judiciary is provided for in Civil Courts Acts, the 
Criminal Procedure Code and the like. Is it suggested that 
these or similar provisions should be incorporated in the con¬ 
stitution itself? 1 fear that if we do this, not merely for the 
district but down to the village, the constitution will be of 
inordinate length and will be even more rigid than it is at 
present. It seems to me that while it may be possible to create 
panchayats and similar bodies to function as electoral colleges 
for the provincial and Central legislatures, it would be imprac¬ 
ticable to endow them, or other bedzes at the same level, with 
specific administrative or legislative or judicial functioiB by 
provisions inserted in the constitution itself. 
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CITIZENSHIP IN THE COMMONWEALTH 
OF NATIONS 

[nis is ihi Uxl qf a paper read by Sri B. JV. Ran ai ike 
second Iniemational Confennce of ike Legal Praftssiori hdd at 
The Hague in August [94S.] 

The British N^tianaMiy Act is a significant piece of legislation 
which desejr\'es careful study* not only because of its actual 
provisions but also of its potentialities. 

The scheme of the Act can be described in a few words. Its 
main principle is that the people of each of the self-governing 
countries within the Brilisb CommonwealLh have both a 
particular status as citizens of their own country and a com- 
mon status as British subjects. Accordingly* the key clause 
of the Act provides that every person who under the Act is a 
cLtizeo of the United; Kingdora and colonics, or who under 
the law of any of the other component units of die Common¬ 
wealth, namely, Canada* Amtralia, New Zealand* South 
Africaj Newfoundland, India* Pakistan* Southern. Rliodesia 
and Ceylon, is a citizen of that unit shall, by virtue of that 
citizenship, be a British subject. An alternative description 
of “British subjects” as “citizens of the Commonwealth” 
was suggested by India and has apparently been agreed to by 
the other units, and this phrase wilb therefore*, be used as a 
synonym of British subjects in this paper^ Logically there is 
much to be said in its favour^ 

It will be remembered* for instance* that every cidzeo of a 
Swiss Canton is a citizen of Switzerland; it is* therefore* not 
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inappropriate that every citizen of a component unit of the 
Briiisiti Cknnmonwcalth should be called a citizen of the 
Commonwealth. But the converee proposition^ which is true 
of Svritzcrland and some other federations^ is not yet true of 
the Commonw^ealth, Thus, a citizen of Smtzcrland has aJJ 
the rights of a citizen of the canton where he settles^ too* a 
person bom in^ and subject zo the jurisdiction of, the United 
States is a citizen of die United States and also of the State 
where he resides; but a citizen of the Commomveahh has 
not necessarily all the rights of a citizen of the country where 
he setdes or resides- From a purely legal point of view this is 
intclligiblcp because the Commonwealth is not a federation 
but a group of independent units* each entitled to make its 
own citizenship law* Nevertheless, it Is to be hoped that the 
Commonwealth will in this respect strive for the federal ideal 
of having a common citizenship with no arbitrary discrimi¬ 
nation between the ddzens of one unit and those of another- 

Eire (or Ireland) is in a peculiar position under the Act. 
It will have been noticed that it is not mentioned among the 
component units of the Commonwealth like Canada* Australia 
and the rest. Irish leaders have in the past claimed that Eire 
is an independent country in external association with the 
States of the British Commonwealth* The Act appears to give 
effect to this view; acconUngly* under the Act* the citizens 
of Eire are not automatically British subjects or citizens of 
the Commonwealth; but the Act provides that they are to be 
treated as such undl a further alteration is made in the law 
in force In the particular country of the Commonwealth con¬ 
cerned- 

Besides dti2:ens of the Commonwealth units, who are 
automatically citis^ens of the Commonwealth* and cidzens of 
Eire* who though not cidzem of the Cbmmonvvealth are to be 
treated as: such for the time being* the Act deals with another 
class of persons called **British protected persons”. A clause 
of the Act first defines protectorates and protected States; 


336 INDIA'S CONSTITUTION IN THE MAKING 


His Majesty tnay, in rclatioa to the States and tern tones 
under his protection through his government in the United 
Kingdom, by Order-in-Gouncil declare which of those States 
and territories arc protectorates and which of them arc 
protected States for the purposes of this ActThen follows 
the definition of a **British protected person” as meaning 
“ a person who is a member of a class of persons declared by 
Order-im Council made in relation to any protectorate, pro¬ 
tected StatCj mandated torn lory or trust territory to be 
British protected persons by virtue of their cormection with 
that protectorate* State or territory' 

A person who is not a British subject nor a citizen of Eire 
nor a British protected person is under tlie Act an alien. 

The Act contains no definition of'"British subject"' except 
to the cffcci that every citizen of a unit of the Common- 
wcakh is by virtue of that citizenship a British subject* 
It follows that until each of these units has a cidzenship law, 
the persons who are at present Britbh subjetLs lu that unit 
will cease to be such upon the Act coming into force on 
January i* 1949, unless special provision is made for them. 
The Act accordingly contains a trai;:t5itional provision that 
during the interval they will remain British subjects without 
citizenship. 

Such, in brief, are the provisions of the Act so far as they 
arc material for our present purpose. Two questions arise out 
of the Act, one of particular importance to India and the 
other of general interest. 

The fit^ relates to the nationality or status of the subjects 
of wliat are known as the Indian States. What w^ill be their 
position during the interval between the coming into force of 
this Act and the enactment of a citizenship law for India? 
Prior to August 35, 1947, diey were under the suzerainty of His 
Majesty, though not forming part of His Majesty's Dominions, 
They had no capacity for separate foreign relations and were^ 
therefore, not States for the purposes of international law* 
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On August 15, 1947^ as the result of the Indian Independence 
Act passed by the Parliament of the United Kingdom, HLs 
Majesty's suzerainty lapsed; but certain other events have 
also happened. A Dominion of India comprising certain 
territories under the sovereignty of His Majesty has been 
established by the same Act and most of the Indian States, 
though freed by the statute from the suzerainty of the Grown^ 
have through their Rulers executed instruments of accession, 
ceding to the Dominion various powers, itiduding all powers 
in respect of external affairs. They have thus parted with all 
capacity for foreign relations in favour of the Dominion, but 
it cannot he said that they have parted \sixh. all their sove¬ 
reignty in favour of the Crown. 

In the light of th^e facts^ let us taiCj for definiteness, a 
person bom in one of these States before August 15* 1947, 
and consider his position with reference to the definidon of 
■^British subject'' contained in the British NationaUty and 
Status of Aliens Act, 1914- The expression ** British subject" 
in that Act means a person who 5 s a natural-bom British 
subject or a person to whom a certificate of namralisation 
has been granted or a person who haA become a subject of 
His Majesty by reason of any annotation of territory. A natural- 
born British subject, so far as is rdevant for our purposes, is 
defined in the same Act as any person bora witiiici His 
Klajfsty's Dominions and allegiance. 

It is clear that in the case put, the person concerned was 
not born in territory which at the date of birth w'as within 
His Majesty's Dominions (although it was within His 
Majesty's allegiance). It follow's, therefore, that he was not a 
natural-bom British subject. Has he become a subject of Hk 
Majesty by reason of any annexation of territory? Tbc 
instruments of accession executed by the Indian States effect, 
at most, a partial transfer of sovereignty in r(!Sj>ect of certain 
subjects and not a complete trarisfer such as is implied in 
annexation. It is, therefore, clear that the person in question 
22 


338 INDIA’S CONSTITUTION IN THE MAKING 


is not a Bntish subject mthin the meaning of the British 
Nationality and Status of Aliens Act and this conclusion is 
rotlificd by the provisions of section 262 of the adapted 
Government of India Act of J935i which embodies India’s 
present constitution. This section provides that the Ruler or 
a subject of an acceding State shall be eligible to hold any 
civil office under the Crown in India in connection with the 
afiaiis of the Dominion, etc., and goes on to say that, subject 
as aforesaid and to any other express provisions of the Act, 
no pcison who is not a British subject shall be eligible to hold 
any office under the Crown in India. The clear implication is 
that the subject of an acceding State is not a British subject. 

It would also seem that after August 15, 1947, he can no 
longer be described even as a “British protected person” 
as defined in the British Nationality Act, because with the 
lapse of the suzerainty of the Crown, Indian States have 
ceased to be under His Majesty’s protecdon through His 
Government in the United Kingdom as they were before 
August 15, 1947. It may be true in a sense that they have 
again come under His Majesty’s protection as the result of 
their instruments of accession, but this would be protecdon 
through the Government of the Dominion of India and not 
through the Government of the United Kingdom and it is 
this latter protection that the Act requires for a British prcH 
tected person. The subject of an acceding Indian State may 
thus be described as a “ Dominion protect^ person”, but not 
a “firidsh protected person” as defined in the Act. Not 
being a British subject, nor a British protected person, nor 
a citizen of Eire, he would perforce be an alien under the 
provisions of the Act. It is a question for consideradon 
whether a person who may be said to he under His Majesty's 
protecdon through the Government of India should be classed 
as an alien. It is to be noticed that the inhabitants of 
tetritories under the “ mandate ” or “ trusteeship ” of a 
Dominion may be British protected persons under the Act. 
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Of course, once India enacts a citizenship law of her own, 
most of the inhabitants of the acceding Indian States wilJ 
probably become citizens of India and, therefore, ctUzeos of 
the Commonwealth under the terms the Act; it is during 
the interval that may elapse between January t, 1945 (when 
the Act is due to become effective) and the enactment of a 
citizenship law for India that the quesdon of the status of 
these persons arises. The ttansitional provision mentioned in 
an earlier paragraph docs not apply to them; it applies only 
to thcuse who arc at present British subjects. 

So much for the first question. The other matter is of more 
general interest and arises out of the provisions of the Act 
relating to Eire. Let us suppose that these provisions were 
widened so as to apply not only to Eire but to any " associate 
State of the Commonwealth”, this expression being defined 
to mean not only Eire but also any other State that may be 
notified in this behalf by Order-in-Council, The result would 
be that any State in any part of the world, whatever may be 
the form of its government, could, if it so desired, become an 
associate State of the Commonwealth, For this purpose all 
that it would have to do would be to come to an agreement 
with the countries of the Commonwealth whereby the 
citizens of the associate State would be treated as citizens 
of the Commonwealth and reciprocally the citizens of 
the Commonwealth would be given a corresponding status 
in the associate State. Thereupon It could be notified as 
an ” asstH:iatc State The Commonwealth would thus 
enter upon a new' stage of development; in addition to the 
units that now compose it — in addition to the component 
States”, as we may term them, there would be a group of 
” associate States ” linked to the Commomvealth by a fomi of 
common dttzcnshlp, but completely independent In every 
other respect 

There would be nothing strange or unnatural in such a 
development. It has been said that the Commonwealth is a 
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grovring, developing organism, subject like all vital thing? to 
change in response to change in circumstances, One of these 
changes has already been alluded to; since 1937, Eire has 
described herself in her constitution as a sovereign independ¬ 
ent State, while preserving a link with the Commonwealth in 
external affairs. In other words, Eire has been seeking a 
looser form of associadon with the Commonwealth, On the 
odicr hand, there has also been in recent dmes an indinadon 
on the part of certain independent States outside the Com¬ 
monwealth to draw closer towards it without sacrificing thdr 
independence. These opposite but convergent tendencies 
point to the need for a new rcladonslup, for the recognition 
of an outer group of States, associated with the Common¬ 
wealth, but not bound to it quite so closely as its Inner units. 
In die course of the debate on the Indian Independence Act 
in the House of Commota in 194.7, of if* supporters 
described the Commonwealth, not cndrely in Jest, as a dub 
with various grades of members—ordinary members, count)’ 
members, week-end members and even foreign members. 
A development of the kind indicated in the last paragraph 
would tlius be in accordance with present-day trends. 

It must, however, be remembered that a club—if one may 
pursue the analogy a iitde further—cannot grow or flourish 
merely by liberal rules of admission j to attract or retain 
members, it must give them something w'orth while and 
satisfying, not necessarily in material privileges, but at least 
in companionship in the pursuit of high ideals. Above all, 
there must be a sense of genuine equality among the members; 
for only then can each country be expected to give of its 
btst and to contribute to the peace of this wearv old 
world. 

1 had the honour of presenting a paper on this subject at 
a Conference of the Intemationai Bar Association at the 
Hague in August ig 48 and as a result the following resolution 
was adopted: 
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(1) That, in order to promote tolerance and good 
tieighijourliness among the people of different coun¬ 
tries, as many of these as possible should secure by 
mutual agreement and other appropriate means, 
that the citizens of one country shall, white residing 
or sojourning in another, have the incidents of citi* 
zenship of the latter; and 

“ {2) that this ConfcreDcc would welcome, as ati ex¬ 
ample, any arrangement whereby the incidents of 
Commonwealth citizenship under the British Na¬ 
tionality Act could become available, on a recipro¬ 
cal basis and under agreed conditions, to the 
citizens of countries outside the Cbmmonwealth.” 

It may be observed that the wording of the first part of 
the resolution follows that of the preamble to the Charter of 
the United Nations, which recites that the peoples of the 
United Nations have determined to praetbe tolerance and 
live together in peace with one another as good neighbours ”, 
It would obviously be a step towards the accomplishment 
of this aim if as many countries as possible in the world 
could agree that they would not treat each other’s citizens as 
foreigners. 


22 


INDIA AND THE COMMONWEALTH—I 

India will before long have to decide what b to be her 
relationship to the British Commonwealth of Nations. Thb 
is an important but controversial question. On so momentous 
an issue everyone must form his own views. 

Let me make it clear at the outset that any opinions 
which I may express here are entirety personal, coloured to 
a large extent by my own training and experience. Anyone 
whose ofhcial life has been spent mostly in the adminbtraUon 
of justice and the study of constitutions b bound to have 
certain prepossessions, for in these spheres one sees English 
institutions and ideas at their best and is most conscious of 
what India owes to them. The supremacy of the law, the 
rule that every person must be presumed to be innocent 
until he is proved to be guilty, the maxim that you must hear 
the other side before you pronounce Judgment—these and 
other principles w'hich we almost take for granted in our 
courts of law today have come to us, at least in their present 
form, from England. In the working of the constitution, 
too, the English parliamentary system of government has 
become almost second nature to us. One of the most charac¬ 
teristic and admirable features of that system b that it not 
merely tolerates an Opposition, but welcomes it—indeed, 
regards it as so essential an element in the government of the 
country that the Leader of the Opposition is now paid a 
regular salary in England and in most of the Dominions. 
We have not yet copied this particular feature, but shall 
doubtless do so In due course. The same spirit shovs's itself 
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in the admiriislratjon of jmtice—and htrt India has been 
glad to copy the examples when an accused is undefended^ 
the State engages an advocate to defend him test justice 
should suffer. 

In the tast analysis, all this springs from the rccognitiorik 
not merely in theory but in daily practice, of the value 
of the human personality—from the realisation that your 
opponent may be in the right as often as yout^Ih that the 
prisoner in ihc dock may be obeying a higher law than that 
which the State seeks to enforce against him, and that accord^ 
ingty the best hope of the State lies not in crushing ali 
Opposition but in respecting ireedom of opinion. We here 
touch not only one of the basic features of the English con¬ 
ception of what ought to be the relations bctw^cen the State 
and its subjects but also one of the ideals embodied in the 
preamble to Indians new constitution. Reference has already 
been made at some length to the way in which these coucep 
tions or ideals were put into practice in ancknt India. (Sec the 
chapter The Parliamentary System of Govemmeni in 
India”). The King was not only expected to have ministers, 
but also to act upon their advice. Also, the idea that the 
King must change his ministers from time to titne, so as to 
make them acceptable to the people, w^as not only famibaT in 
thcorj.^ but was occasionaUy acted upon in practice. Agaln^ 
in the conduct of the Buddhist Sangha (monastic order) 
the rules of business obtaining in legislative assemblies of today 
have been anticipated to art astonishing extent. Indeed, in 
one of the Jdtaka stories—'whkh go back In origin to the 
prc-Buddhistic period—the parliamentary procedure has 
been caricatured thus: “ A bird is repeating a motion for the 
election of a Raja, evidently a republican Raja; he has done 
30 twice and the motion was opposed by another member 
of the assembly saying ^ wait please *. The opposer of the 
motion begged leave to make his speech, which was granted 
on condition that the speaker should state his reasons on the 
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principles of political science and law. The speaker gave his 
reasons and carried his opposirion. The opposition was on 
the well-known republican ground that the proposed king 
(the owl) had not a pleasant presence”. 

Turning for u moment to another sphere, we hnd that the 
conception of the supremacy of the law was also ramiliar 
in ancient India, Never was the King placed above the law; 
again and again is the law declared to be above the King 
and as the King of Kings, The Coronation oath administered 
to the King ended with the promise: “ 1 shall never be auto- 
ctatic or arbitrary”. 

It would thus appear that the germs of the two funda- 
mental conceptions, the supremacy of the law and the parlia¬ 
mentary system of government, are to be found in ancient 
India. They have grown up independently and arc to be 
found today in a more developed form in England and the 
countries of the Commonwealth; in adopting tliem in her 
new constitution, India is not slavishly copying a foreign 
model, but is being true to her own best traditions. 

Apart from ideolc^cal affinities, there is a powerful practi¬ 
cal argument in favour of Indians continuing to remain in 
the Commonwealth, at least for tlie present. We have not yet 
recovered from the formidable difficulties which followed in 
the wake of the partition of August 15, 1947. India has still 
vast and complicated problems requiring the whole of her 
attention'—^refugees, Kashmir, Hyderabad—and there arc 
many who fed that this is no time for leaving the Common¬ 
wealth and venturing into the unknown, for she may thereby 
create for herself a new set of problems even more baffling. 
Moreover, until August 15, 1947, India had had no actual 
experience of what is called Dominion status in the fullest 
sense of the term and no opportunity of realising all that 
it implied; since that date the position has been entirely 
dificrent. It is also a fact that the passing of the Indian 
Independence Act—and, one may add, of the Burma 
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Independence Act—has convinced many minds that the old 
ideas of British domination are dead and that a new chapter 
in Commonwealth relations is opening. 

I may mention here that during my recent visit to the 
U.S.A. and other countries, 1 tried to sound several dis¬ 
interested peisous as to their views on this subject. None of 
them, of course, ventured to offer advice, but they indicated 
their mind sufficiently by asJcing the question: “ What has a 
big country like India to fear from remaining widiin the 
Common W'calth? ” 

There are, however, certain points in this connection which 
require examination: 

{i) ’Whether India is described as a ‘Republic’, ora 
‘ Commonwealth in the preamble to her new con¬ 
stitution—a point which is still to be decided by the 
Constituent A^mbly—^it Is clear that in the actual 
provbiom of the constitution, as already settled by the 
Constituent Assembly, there is no mention of His 
Majesty, The head of the Indian Union is an elected 
President in whom all executive authority U vested and 
in whose name, all executive action is to be taken. In 
this sense, the constitution is of the republic type and 
the question arises whether there is room within the 
Commonwealth for a State with such a constitution, 

(2) In view of the treatment of Indians in certain Domi' 
niotis of the Commonwealth, would it not be better 
for her to sever the British connection? 

(3) We have now the beginnings of a World State in the 
United Nations. If India adhere to a particular group 
or hhe such as the Commonwealth, would it not 
conflict with her loyalty to the larger organisation ? 

(4) Assuming that India wishes to remain vothin the 
Common w'ealth, what changes in the definition of 
what is now called Dominion status, or in the name of 
the units of the Commonwealth which at present 
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arc described as DominlonSj would be necessary or 
desirable? 

We may deal with a part of the last question first. After 
a long process of evolution, the Dominions have now become, 
to all intents and purposes, sovereign States and may well be 
called sovereignties ” within the Commonwealth, Amongst 
the recognised meanings of the term "sovereignty" is “a 
territory existing as an independent State’*, The term 
“Dominion ” contains a hint of domination by some outside 
authority and may now perhaps be replaced with advantages 
by the term “ sovereignty ” which means, or is capable of 
meaning, a sovereign State, whatever may be the character 
of its constitudon. India, under her new constitution, can 
appropriately be described as a sovereignty. 

To tom now to the other questions. First, is there room 
ivithin the Commonwealth for a State with a republican 
form of constitution? The conception of the Commonwealth, 
never static, has developed considerably within the last 
decade. In i«Q7, after the republican Constitution of Eire 
came into operation, the British Government announced that 
they were prepared to treat the new constitution as not 
aficcting a fundamental alteration in the position of the 
Irish Free State (w^Inch was thereafter to be described as 
Eire), as a member of the British Commonwealth of Nations. 
Indeed, Professor Keith, writing in tg38, observed; If no 
place can be found in the British Commonwealth for re¬ 
publics^ then the enduring character of the Commonwealth 
may well be doubted ”, During World War 11 , when France 
was about to fall, she was In cfTect offered a place in the 
Commonwealth in spite of being a republic, In the course 
of the debate in tlie House of Commons on the Indian 
Independence Bill on July 15, the Member for Wood 
Green (Mr. Beverley Baxter) said; 

The one thing we have to realise is that the British Empire 
and Commonwealth like all vital itvtng things is subject to 
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change, and that no matlcr hat side of the House we sit upou^ 
it would be a great mistake to imagine that this is the last 
aheration, or that more changes will not come. I sometitiiw 
think of the Empire^ and I do not mean this entirely liivolous Lv» 
as a club. We herCp and the Dominioiis and the CommonweaUh 
comitries, are the ordinary senior memben. We aUo ha^-e 
county mcTtibcrSp as one might call the colonics p We also have 
week-end members^—Eire might nimost qualify as a week-end 
member of the club—and 1 am not certain ihal we have not 
got foreign members. 

m * m A 

** The Argentine might be considered, or might have been con¬ 
sidered a short time ago, as one of the foreign members of the 
British Empire, 

M W * 

** I am not at all certain if America made appheation in a 
proper form and got a proper seconder and propose, we may 
not admit her as a foreign meinber of the British Empire* 
I only say this because we should tune our minds to the lact 
that thU is a changing organ. We should not shut our cy« 
to any development.” 

It is dius clear that the conception of the Commonwealth 
has been steadily grotving and has now reached a stage when 
even States with a republican consiitutioii may w^ell be given 
a place therein. This w^onld of course involve a change in the 
w'dl-knowTi definition of the word “ Dominions*" as ** autono¬ 
mous communities Viithin the British Empire equal in status, 
in no way subordinate one to another in any aspect of their 
domestic or exlemal affairs, uniUd allegiance commen ideals 
and by a common diizeaship and freely associated as members 
of the CommonwTalth”, The Etalicbed words require a little 
explanation. It has already been mentioned that there arc 
certain fundamental conceptions or ideals which may be said 
to be common, both to the Commonw^ealth and to India: the 
conception of the supremacy of the law as distinct from the 
Fascist CDnception that the State is a law unto itself; the con¬ 
ception that opinion should be free and that the State should 
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be governed io accordance with public opmion freely express¬ 
ed; and so on^ Neither India nor any other unit of the Com¬ 
monwealth should find any difficulty in rendering allegiance 
to these ideaJs not merely in theory but in practice. The other 
matter that requires to he explained k the rclercnce to a 
common cit^enship, A step towards securing a common cid- 
zenship for the units of the Commonwealih has already been 
taJeen in the new British Nationality Bid which is now ^(at the 
time of writing) before the Parliament of the United 
Kingdom. Under this Bill every person who, by the law of 
any of the units of the Commonwealth, that is to say, Canada, 
Australia, Ne^v Zealand, South Africa, Newfoundland, India, 
Palostan, Southern Rhodesia and Ceylon, is a citizen of that 
unit, automatically becomes a British subject. As a matter of 
nomenclature ** Common^veaJth citizen” or “ citizen of the 
Commonwealth ” would, for obvious reasons, be a better term 
than “British subject” from Indians point of view. But in 
any case wc have Jiere the beginnings of a common citizenship 
which, when properly developed, may well become a bond of 
union between the units of the Gommonw^cakh. 

It is interesiing to note that in ancient India the Guptas 
are said to have risen to power by their alliance with the 
republican UcchavJs, whose name w'as jointly inscribed with 
that of Chandra Gupta I on the impetia] coins* Thus wc 
have here an instance of a republic in partnership ^vith 
an empire. 

We may now turn to the second question, which arises out 
of the present position of Indians in some of the Dominions, 
This is an issue on which India wd! have to fight with all her 
might and main, w hether she remains in the Commonwealth 
or not* Many countries outside the Commonwealth ate In 
the same case; it is, therefore, hardly to be expected that the 
position of Indians would improve by Indians severance of 
the British connection. Indeed, the reverse may well be the 
case. If India continues in the Commonwealth, she would be 
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in a better position to fight for a common citizenship vdth 
full civil rights and no racial discrimination. There is a 
growing consciousness in England and perhaps elsewhere that 
the British Commonwealth, m at present constituted, consists 
for the most part of persons who are not of the British or any 
European race and that any form of racial discrimination 
should be strongly discouraged as being disruptive of the 
Cdmmonwealth. A sign of the times may be seen in a 
recent inddent in London, when the managing director of a 
restaurant refused to supply a meal to a West African lecturer 
of London University. T!ie matter was raised in the 
House of Commons, when the Food Minister said; ** The 
very serious character of the incident has been brought home 
to the managing director w^ho now understands the grave 
injury done to the interests of the British Commonwealth by 
any form of racial dberiminationAnother sign pointing in 
the same direction, though not connected with the British 
Commonwealth^ b to be found in a still more recent ruling 
(May 3, 194S) of the United States Supreme Court that 
restrictive real estate agreements which bar coloured persons 
from all-white neighbourhotxls cannot be enforced by State 
or Federal Courts, as sucli enforcement would be contrary 
to the Bill of Rights* In fact the idea of human rights is on 
the march throughout the world and its progress can in no 
w'ay be impeded by Iridia*s continuing to be within the 
Commonwealth, 

There remains the question whether India’s adherence to 
the Commonwealth will weaken the United Nations Organisa¬ 
tion, Whatever may have been the position at one rime of 
the members of die Commonwealth in respect of foreign 
affairs, the position now' reached is tliat they enjoy complete 
freedom in this as in other respects. Eire remained neutral 
throughout World War II and, in spite of this, in the case 
Aiunqy p Park€St the Lord Chief Justice of Engiand said in 
194^ that he w^as not aware that Eire had ever expressly 
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exercised its right to secede from the CommoDwealth, even if 
there was such a rights EquaUy significant is the fact that 
even Canada remained neutral for nearly a week after the 
United Kingdom had declared war on Germany in September 
1^39- during this week, Canadian neutrality appears to 
have been recognised, not only by the United States of 
America but even by Germany herself. Apparently, then, 
neutrality in a British w'ar is compatible with condnued 
membership of the Commonwealth. It svill be remembered 
that the Cabinet Mission’s plan of May i6, 1946, refers to 
** the attainment of independence by British India whether in¬ 
side or outside the British Commonwealth ”, implying thereby 
that there may be a completely independent State inside the 
Commonwealth. The very name “ Indian Independence Aet ” 
given by Parliament to the statute establishing the Dominion 
of India lends further support to this view. Again, during the 
last autumn session of the Assembly of the United Nations on 
the question of the pardtion of Palestine, Ciinada, South 
Africa and Australia voted for partidon, India and Pakistan 
against partidon, and the United Kingdom remained neutral. 
It is, therefore, clear that a State, by being a member of the 
Commonwealth, does not sacrifice any part of its freedom in 
respect of its foreign affairs. Membership of the Common¬ 
wealth is now compatible with complete independence and a 
member is free to take whatever line it chooses on any pard- 
cular question, even in the intemadonal sphere. So long as 
there b no doubt that the States of the Commonwealth are 
what they arc described to be, autonomous communides, 
in no way subordinate one to another in any aspect of their 
domesde or €xUmal affairs ”, there is no reason for fearing 
that membership of the Commonwealth will weaken alle¬ 
giance to the United Nations Organisation. Thb is a very 
important matter from the point of view of world security. 
One of Gladstone’s admirers wrote to him: " VVe believe in 
no man’s mfallibility, but it b restful to be sure of one man’s 
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integrity.” The world will not expect India, any more than 
any other country, to malcc no nmtaLes: but of Indta’a 
integrity and her complete freedom to act as she thinks righ^ 
there should never be any doubt. 


23 


INDIA AND THE COMMONWEALTH—II 

[In iki finai stages ^ t/w drawing up of Indm's Co^isiiiution^ 
Sri B. jV, Rau had disctissiorts mth iA^ ifun Lard 
of Bniain^ Lord Jowiit^ and Sir Siqgbrd Cripps about India' 
memhrskip if the Commonwealth if ter independent, Earljt in 
Aprils 1949^ Lard fomti the following siaiejnent out¬ 

lining briefy the Indian and British points ^ 

Indian point of oiew: There iS no lack cf imdcTstanding in 
India of the deep-seated sentiment felt for the Crown in the 
U.K, and certain other countries; but there are genuine poli¬ 
tical difhctiltics. There are certain parties in India opposed 
to mcmbcRhip of the Commonweal th on any terms. Recent 
ev'ents in South Africa and statements of immigmdon policy 
in Australia have made Indian public Dpinlon peciiLiarty 
scnsitLve and even suspicious just now. The Prime Minister 
of India has to be very careful as to >vhat he sap and does. 
Therefore, those who desire India to remain in the Gonunon- 
wcaiih should make it as easy as possible for her to do so 
and should avoid imposing conditions whkhp hov-wer reason¬ 
able from the point of view of British sentimentp could be 
represented or even misrepresented as impairing India's 
independence. 

British point of mew: Just as the member-States of the 
U*N, are completely sovereign and yet find it possible to re¬ 
cognise certain organisational authorities for the purpose of 
working togedicTj so too the members of the Common%vealch 
canj without impairing their so^'ereignty or independence in 
any recognise the Crown as the head of the Common- 

wealth association. The Crown will thus be the symbol of 
association for all members {** the symbol of the free associa¬ 
tion of die members of the Commonwealth/* in tlie language 
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of the preambk to the Statute of Westminster) and in no 
sense a Jink of suiwnlinaeion for any member. 

At ike fitd of April 1949 a formal mnotinsement was 
made on the sahjeci from London, The foUoutiitg articit it'ot 
written kj> Sri B. Af. Rau earljf in Mq)f^ and it was broedoait * ** 

4y the U. JV. JJa^fio.] 

It was antiounced from London that the Govemment of India 
had affirmed India's desire to continue her full membership 
of the Cominonweahh c^'en after she adopts her new repub¬ 
lican constitution. This historic announcement ts, of course^ 
of deep constitutional interest, but I shall first of all deal with 
some of its other aspects which are of greater interest to 
the Jayman, 

A few people in this country—I am speaking now from 
New York—appear to be somewhat puzzled by this latest 
development, although it has been w'cicomcd by the press 
generally. They ask the question, how is it that after 


• ta »letter writteo by tbr late Ltnd jemitt (q Sri 8. N. [Uu tm ibe bread- 
c^tp he laid; 

“ I find ywir broadoui meat mrmntng. My own bdicf is thit wc 
drvetoped Out prdcal lytlcTEi mainly by BJOddent; and | thltlic t£kc 

niosi impckrt^ni a^cidfuti waj ihai neither Georic 1 nor George ll eoukl 
speak Ensliih, &nd io thii our Cabinei system owt* iit ongin. 

'* ft jj true ihat it b of the eaBence of our Commonwealth th^t all its 
members equal in itaim. Il k of eourv ^ club from which any memb^ 
can reiign if be ii to minded. The only doubt I have ii with regard do 
queltion you foimuiaEe: * li there it»m withm the CbtnmoliWcalth foe 
a State with a republican cwntltuiion ? ^ 

** 1 ihitik you deal with thi» id much too cavalier a faahiDn. I have grave 
diQubu whether foTci^gn countriei would regard lu ai bciilg In iayipecui 
nexus so as to justify preferentta.1 Lreatmcnt of natiunaiior trade pTcTefeneci; 
*ad I find il difficult to- Tormuhtte in my own mmd what the real nexut 
would be* 

t realise that owing lo Our diHercnt IlLilory wc view the lnstimtk>n of 
monarchy differently. Xo ui ir rscjuis much. Wc regard the Kh^g as 
the fadicr of Our fartTkily. To your people the existence of a monarchy 
may be a stumbling broejn 

“ Vet we can help each other and we shall each need the Otber^l help in 
diffieitli days that confront uSp and 1 believe this help could be better giyeq 
if we both hetong fa the dub-'* 
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stniggJiag for so many years to free hciself from British rule 
and gain complete indepeodeticc, India has novir voluntarily 
decided to remain within the Commonwealth? Why has India 
changed her mind? The short answer to this question is that 
it is not India svhich has changed j it is rather the Common¬ 
wealth that has changed. 

Before rg+y the Commonwealth was, in Indian minds, 
synon^Tnous svith British rule; but since the passing of tlic 
Indian Independence Act in that year and the real and 
complete transfer of power to Indian hands that followed it, 
Indians have been feeling that the old ideas of British 
domination are dead and that the Commonwealth is now a 
really free association of nations “ in no way subordinate one 
to another in any aspect of their domestic or external affairs 
Even the old names and labels arc gradually changing: there 
is a growing tendency to refer to the Commonweailh as the 
Commonwealth of Nations instead of the British Common- 
wealth of Nations. Thus, the London announcement of 28th 
April, !949runs: ‘' Accordingly the United Kingdom, Canada, 
Australia, New Zealand, South Africa, India, Pakistan and 
Ceylon hereby declare that they remain united as free and 
equal members of the Common w'calth of Nations freely 
cO'Krpcrating in the pursuit of peace, liberty and progress”. 
Again, the same announcement avoids the use of the term 
Dominion ”, which contains a hint of domination, and it 
uses, instead, the colourless term " countries of the Common¬ 
wealth”. Equally significant is the provision in the British 
Nationality Act, which came into force on January i, 1949, 
and according to which “ British subjects "—a name which 
suggests some kind of subjection to Britain—may in future be 
described as " Commonwealth citizens All these indications, 
trivial tliough they may seem, are symptomatic of a profound 
change in the conception of the Commonwealth and that is 
why I have said that it was not India so much as the 
Commonwealth that had changed. 
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There miist, of course, have beet) other reasons aJso for 
India’s decision and some of these at least it is not diHicult 
to guess. There arc deep-seated allimiies between India and 
the United Kingdom in ideas and institutions, such as the 
rule of law and the parliamentary system of government; but 
apart from these there arc cogent practical considerations. 
India has still vast and complicated problems requiring the 
whole of her attention—the problem of food for her teeming 
population, the problem of raising the general standard of 
life, the problem of re-establishing millions of refugees and 
so on—and her leaders must have felt that this was no time 
for leaving the Commonwealth and venturing into the un¬ 
known, for she might thereby create a new set of problems 
even more baffling. The events that have been happening in 
certain neighbouring countries must have emphasised tlus 
particular danger. Then* again, there were the Interests of 
Indians ovciscas to consider—mainly Indians settled in various 
British colonies and the countries of the Commonwealth. 
These could be better served if India remained within the 
Commonwealth herself than if she went out. Finally, there 
was the consideration that if at any lime India should hnd 
her position in the Commonwealth irksome—an unlikely 
contingency—was always open to her to leave: there w-as 
no need to leave just now. All these lactors must have con¬ 
tributed to this momentous decision, 

I now come to the particular formula which has made such 
a d ^r isinn possible. Under India’s new constitution, the main 
principles of which have been settled by the Constituent 
Assembly, the head of the Indian Union is an elected 
President in is'hom all executive authority is vested and in 
whose name all executive action Is to be taken, no powers 
being reserved to His Majesty the King. The consdtution is 
thus of the republican type and in fact the preamble speaks 
of the resolve of the people to constitute India into a sovereign 
democratic republic. How is it possible to find room within 
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the Cotn[no[iwca.lth for a State with a republican oonscitution? 
In my own view there is no insuperable dilHculty here. The 
formula agfreed upon at the London Conference may best be 
explained by an analogy. The various member-States of the 
United Nations arc completely sovereign and independent; 
yet they find it possible to recognise certain organisadonal 
authorities for the purpose of working together. In just the 
»ine way the members of the Commonwealth can, without 
impairing their sovereignty or independence in any way, 
recognise His Majesty as the head of the Commonwealth 
association. 

The King Is thus the symbol of free association for alt 
members and not a link of subordination for any. Accordingly, 
the Government of India has declared and affirmed not only 
India’s desire to remain within the Gommonw-ealth, but also 
“ her acceptance of the King as the symbol of free association 
of its independent membei-nations and as such the head of 
the Commonwealth”. The declaration thus presers'es the 
dignity of the Ctotvn without impiairing India’s sovereign 
status. As a matter of historic interest, it may be stated 
(as mentioned m an earlier chapter) that in ancient India 
the republic of the Liechavis was in partnership with the 
Gupta Empire in the time of Chandra Gupta I. 

I must next turn to a question w'^bich, though often 
answ'ered, continues to be asked: How will India’s decision 
affect her position in the United Nations? If she adheres to a 
particular group or A/ar, such as the Commonwealth, will 
not her loyalty to the larger organisation be thereby impaired? 
The answer to this quesdon has often been given; India does 
not regard membership of the Commonwealth as involving or 
implying adherence to any particular bloc. During the last 
two years India has been a Dominion rrilhin the Common¬ 
wealth, but that has in no way fettered her either inside the 
United Nations or outside. There is no reason whatever for 
fearing that when she becomes a republic within the 
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Commonwealth she will be less free. Indeed, freedom of judg¬ 
ment and freedom of expression of opinion may be expected to 
be respected by Commonwealth countries in their relations 
with each other as much as in their relations with their 
own citizens. 

This is a point on which I should like to dwell at some 
length, because in her attempt to keep clear of i/ocj, India is 
constantly misunderstood and sometimes even misrepresented. 
If the world contained only two hixs and every country 
conceived it to be its duty or interest to join one or the other, 
then, what is likely to happen in the event of a dispute 
between the two? According to the Charter of the United 
Nations—and indeed commonsense would dictate the same 
course—the parties should seek a solution by mediation, 
conciliation, arbitration and so forth. But who can hope to 
mediate or conciliate or arbitrate with any prospect of success 
if every country is already ranged on one side or the other? 
Clearly, therefore, it is necessary that there should be some 
countries standing outside any hloc to perform this very 
essential service in the community of States. Otherwise, any 
dispute between the blxs may precipitate a world war and 
that may mean the end of civilisation. It ts this difficult but 
indispensable function which India, in a humble w'ay, 
aspires to discharge. She may fail^ it would be failure tn a 
good cause; but need she fail? There are chain reactions in 
the moral world as much as in the physical and even a 
single State may, if it U honest in its cJfortSi, start a procias 
which will ultimately explode the vast mass of suspicion that 
surrounds us today. 
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iXOTE 

[Thd fsilowing Jiafmtnt LiU lu. Nan. L. S> Amtry, a /orm/t 

Smtaij 0 / Sian /or /j^etier in lAf (tV flf) CMwt, tivJ/ fir 

M 0nosf oafs/ divmriM in £«f7i^ in Orio£rr liif /mrfinfiajTiJ 

a^0rt /nm Alfr AI/. Erii Ltmv q/ Mr, Piinvni 

0 / Oflrf Sir Gir/a Bq/fieri, ai £/ro/ finV 

SrertCa^Gnirrof, E^irrmif Ajfffirj Min. JTtf main fiftnf iJte 

iiimuimi imi whfh^T, apari from anj p^^ittiitir cj unity likt thr 

Mriluh Crmat,^ Uu Commofunrdth i^tdd hi nganted ^ as a orgamsm.] 

The cimnicrl'Crtf^C ot an Oif ankizi, us caritr^Ecd WTlfe a mrd3aaLt-Al 

xtmciurc-j ii that there u vitality in all in parcs^ muiual Cdopctatiun between 
tbcin^ and all a general purpose to mainlnfn {n caulmce. wbetlicr 

gentraJised or djfFuscd through ihe whole gt^anisni. 

] n the case of gur Commonwealth of nationj the bask jtnir of the organisn 
U practic!il coopcreliOTi and irtutaai aid^ ranj^g from a wide mtajure of 
comnwn citiiemhip at ihc base to intimate comuliaiion and rowtual imdef' 
s^din^ at the top, 1 q between, as a nainral compkinent and coioUaryp come 
ail the v'^ous piacticml nicasura of cooperation in foreign policyp defcncrT 
tradfj social welTare and culture. 

As, however, wc arc dealing with human being^p and human beings in the 
masftp that abiding puipwe of coepemion needs lo be embodied in mnie sort of 
symbol or ft^rntnlie actr Hitherto, in the evolution of a rentraiised Emplte to a 
partnmhip of independent eq ua l s , the Crown has aer^^cd the pnipoae of chat 
symboL ^ It means a trezntnitota lot to irwitortij, and notmiJy rt# CwtuodO' 
wcalih cldaens nf BrlUsh Origin. Mr. Vincent Mnsey W^as quite right in saying 
that lE meant c^tryiliing tn the French Canadian, li meanj much to others toOp 
tuch 03 the MalEese and—-to spile of Mr Eric Louw—to manv Dutch South 
Africarw of the old Cape Cobny iradltion. It means even more, as t know from 
exp&icncc, to moat Ancons. Bui I fully understand the dlEBcnlEy ai the s>'njhol 
of OommonwealLh unity which i!i%oK« ihe head of the Staie In India be^g in 
any sense nominated by the King or owing allegiance lo bim. I know ^ac 
even my SUggntioq that the Pfcaldent of an Irtdinn repuhhe should be aulo- 
maticaily a cepfesctiiativc of the Crown seemed to you 10 be unlikely of 
acceptance. 

The question ii whclbcr anysyl^rulc can be found for the Cbnwn to serve 
the same purpose, or any way of asweiatiiig India with the Crown so as to get rid 
of any notion of et™ ihcorrhcal su&ordbftlion to something extemni ta Imlk- 
In the of the Coiled States allegiance is to the Americwi Comdtutiom 
Now, we^ in the Commonweal »b have always avoided the contepEiott of a wrlitcn 
consiitutiori. Our stfcss has been on ihc priDciplA of freedom, mutual lolcra- 
non and justice which we hat% conceived as holding us lofether. It there any 
reodOn why Eh«c prindples should rjot be embodied in a short tleclamllon 
Even the United Nations started off with a declaration largely drafted by 
Sm^. As a maEler of fact^ the KingV coronation oath lowards his subjcen 
embodies a somewhat similar enneq^tkn^ Might it npt be posubk m draft such 
misable Ibr Commonwealth purposes which could then be solemnly 
-arntTned jn fuEtire by the King oc his accaskd snd also by an Indian Pretident 
on hIs taking ofhee ? 

Again, might it not be paadhk for a President of India^ on maiing such 
a dcclaratmn of principlep lo declare his adherence lOj. or uspeiatinn with—not 
bis aUeg^anee to—the Briiish Crown as tSw symbol in the rest of ihe Common¬ 
wealth of the principla of ihc dtcJaraunn? 
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There IS fymbo^ wiucli has always mc^t much to fn^uildiKl la 

(he ewap arwJ that k iJae l^ag. So (ar we have evdvHl bapbazardlyp usingi the 
Union Jack or some B ag eiobwiying ihc Unbnjfack, iS ihc oatioiia] flag of catb 
pan of ihc Co mm DO weal ill. If we arc stardn^on a new fooilug;, al any rale 
a4 eegardi loioe merobers of ihc CkHTomonweallh, mlghi it etot be pOriuUe to 
deWse H new Cammonwcaltlii Bag to be (Town side by dde wiii the oadonal Bog 
on a frw occaaiooi and on important meluding the rciidence of 

bead of the State? Lastiy, hot also imponaat CSr the ma^scip k the poidfhility of 
devising a Commonwealrh hymn. There again Cod saec the King haa met 
the purpose of most of m and k mog alongside of a more poreiy Datiooal hymn 
like ■* O Canada *\ There, again, the partictilar woidk^ which to most of lia 
h&vc no real meaning apart from their hroad emodon^ conccfit, may v'ory 
well, for India, have a speeifie and las wekome meaning. But would the tune 
iuelfp with new wording, be altogether unauitahLte? If so* howct'cr, there might 
be no insuperable diffieidty in finding a new tune »s w^l aa oew WOrds. 

The importan t thing la that there ihodd be some real symbol of moral 
and ipcrrEUaJ purpose uniting ihr Commonwealthy and not merely arrange# 
menta for mutuaJ eonvcfiknce devoid of any kind of spiritual cantcot or 
puqsosc. 
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THE INDIAN CONSTITUTION 

[Tkb was contnbuiid as a spmai article hj Sft B. jV. Bau to 
the Indtpeivienct Daj/ issut of The Hindu m isW Auzast 
* 948 .] 

The draft of India s new constitution was fclcased to the 
public on February a6, 194Q, On a rough estimate the total 
number of amendtnenu or suggestions for amendment received 
so far is nearly 5^* As the draft contains no less than 395 
articles and eight schedules,* this number, though large, 
cannot be said to be excessive.^ All the amendments will be 


the Cptuiiiuiicn (Fim AmcjvdiiiMit) Art. 1951 the ninib schedule wai 
aetded, spvcuyiiiR Art* and Regulations that wetc validated. 

t It would be of injerest m reproduce here a pauiiee from the speech df the 
Assembly, Dr, Rajcndra, Priiiad, at its final session 

on jZbtn l\uv«inber 1949s 

The meibod which the Coiutiiuent Aaoembly adopted in connecdoti wiih 
tftc eonst)tuti<m was first in lay down iis ‘ icmu of tererence * a* it were in ihe 
loim or an ObjKiives resoluiian which was moved by Pandit Jawaharlal 
«Wtu in an lilsptnng speech and which eonitiluiea now the preamble In our 
TOMUtution. Jt then proceeded lo appoint a number of commitcecs to deal 
^tb tfiReient of the CMBlilutional problem. Dr. AmbedUr mentton- 

-com mi [tees. Sevemt of these had as ibcir chairman 
rtthcr Pandu Jaw^ahuH^ \ehru or Sardar Paid lo whom thus cocs the eredii 
lertte lundammidi of mir ccmstiiuiion. J has-e only to add that they all 
wn&w in a rn|uin»- and piiextufied rcpvrtf whifit were cQiisIdemf 

uy the Awmbly an4 their r^t^cnmcndaticmi Hdcptnl aj the bails on 
which the draft af ^ conjtitoiion had to be prepared. This was done by 
n ^ ^ broughi to bear on his task a deiailcd knowledge of con- 

sUmtiDos ©r other ^ntriei and an eatensive knowledge of the conditions of 
this TOuntiy a* wll ^hii owu adminisirative experience. Ihe Assenihiv then 
appointed ihc Doling Committee which worked on the original di^t pre^ 
by aiT B. h. Rati and produced the draTL coosiitucion which was con- 
K: * lIS. A^njbly at fpeat length at the second reading stage. A* 
pointed out, there were not less than 7.635 amemlrnents of 
wiMcn Iftn amendmems were moved, I am meniioniisg this only to show 
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considered by the Constituent Assembly at its next constitu¬ 
tion-making session which is due to be held in the latter half 
■of October next. Meanwhile, it may be useful to examine 
some of the more general criticisms lev'eiicd against the draft. 

The first criticism that requires notice is that the draft 
borrows largely from other constitutions and in particular 
from the Government of India Act, 1935, and that it does 
not take sufficient account of India's indigenous village 
system. It is said that a satisfactory Indian Constitution 
must Start from the village as the base. Let us ejcamlne this 
cridcism in both its aspects, it Is undoubtedly true that the 
draft has borrowed from other constitutions and notably (rom 
tile Government of India Act, 1935. But so long as the 
borrowings have been adapted to India's pcailiar circum¬ 
stances, they cannot in themselves be said to constitute a 
defect. Most modem constitutions do make full use of the 
experience of other conn tries, borrow whatever is good from 
them and reject whatever is unsuitable. To profit from the 
expcrienoc of other countries or from the past experience of 
one’s own is the path of wisdom. There is another advantage 
in borrowing not only the substance but even the language 
of established constitutions; for we obtain in this way the 
benefit of the interpretation put upon the borrowed provisions 
by the courts of the countries of their origin and we tlius 
avoid ambiguity or doubt. 


that 11 Waa ndl only ihc membcri of ihe Draftmg GommtllW w&O wtre giving 
their^ dxysc sitcntlon to the const iruilQd^ but other mcmbcri -were. vtgLLwn: amJ 
KfutmUiae^ the druft in aJI iti dciaik. No wonder thfit we had to cun^dcr 
dot doljf each artidc in the dnifip bill pmcucijUly eTi^ry jentener and mine- 
tiinrs every word in every article. It Kuy inierDE honourable fnemben id 
know ili&i the public were taktni^ uitcrut Jn iti procecdingi and I have 
discovered that no less than viliton Vttt adtoiLLed ID the villEorii^ 

Srallery during ibe penod when the CDdstituiioD was under censideTHtion. In 
the renilt.^ Ehe dnlA cDnitfltiDad has increased in and by ihe dme h has 

been pa»ed> it has come to have 3&5 articlei and eight Gchedulet, lusieBd of 
the ^43 articlei smd 13 icfaedulee of the Dn^naf droit of Sri B. N. Ran. I do 
not attaeh much impoftiiicc to ibc cppaplaint which U sofneiimei made that 
h has become too bulky, tf the piovixiciiu have been well thDufht nut, the 
buDc Q-eed dcM disturb the rquanindEy of out inijod 
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To proceed now to the other branch of the criticism, 
namely^ tliat the new Indian Constitution should st^rt with 
the Village as the base and work upwards to the province and 
the Union. Let us analyse cjtactly what this means. A constitu¬ 
tion deals with the organs of government, whether executive^ 
IcgUlativc or Judicial, at various levels and their relations 
to one another. In federal constitutions one usually, though 
not invariably, deals with the federal Centre and the provinces 
or States: for c^tample, the Canadian and South African 
Constitutions deal both with the Centre and the provinces, 
but ihc Constitutions of the U. S. A. and Australia deal 
mainly with the Centre and hardly with the structure of the 
States. Is it suggested that the Indian Constitution should 
deal not merely with the structure of tlie Centre and of the 
provinces but should go right down to the village? In other 
words, is the Indian Constitution not merely to deal with the 
executive, legislative and Judicial oigans of the Centre and 
of the provinces or States, but ako to create and deal with 
similar organs for the district, the sub-division, the ikmUy the 
chm^dan union and the village? For example, are we to 
have in tlie constitution itself full specifications of a district 
executive, a district legislature and a district judiciaiy^? At 
present w'c have no district legislatures but only certain 
administrative bodies, such as district boards and municipal 
boards, created by provincial Acts, with a limited power of 
making by-laws for certain purposes; the district executive is 
provided for in land revenue Acts or Regulations, police 
Acts and so on; the district judiciary is provided for in 
Civil Courts Acts, the Criminal Procedure Code and the like. 
Is it suggested that these or similar provirions should be 
incorporated in the constitution itself? If we wxrc to do this, 
not merely for the district but dow n to the village, the com 
stiiution w^ould not only be of inordinate length but would 
be even more rigid than it is in the draft; for, w*c shall have 
to embody in the constitution almost all the provisions that 
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arc now spread over various local sclP-go^'crnnicril Acts, land 
revenue Acts, police Acts, Civil Courts Acts and so forth. 
Any amendment of any of the provisions so incorporated 
would require the special procedure prescribed for amending 
the constitution. While it may be possible to create paticba- 
yats and similar bodits elected by adult suffrage to function 
as electorates for the provincial and Central legislatures, it 
would, to say the least, be inconvenient to endow them or 
other bodies at the same level with specific executive, legisla¬ 
tive or judicial functions by provisions inserted in the con¬ 
stitution itself. If all that is implied in the criticism is that 
elections to the various legislatures named in the constitution 
should not be by direct adult suffrage but through inter¬ 
mediate bodies like the panchayats elected by the primary 
voters, then, all that is necessary is to insert in the constitu¬ 
tion provisions permitting or, if the Assembly so decides, even 
requiring, elections to be indirect j but if the critics intend to 
go further, there will be the difiiculties that have been pointed 
out already. 

Another criticism that has been directed against the draft 
constitution relates to the part dealing with fundamental 
rights. It is said that these rights have been sulyccted to so 
many limitations that what is given with one hand is taken 
away with the other; for example, freedom of speech and 
expression is limited by the qualification that it shall^ not 
affect the operation of any existing law, or prevent the State 
from making any law, relating to libel, defamation, sedition 
or any other matter which offends against decency or morals 
or undermines the authority or foundation of the State. 
Critics point out that in the American Crf>nslilution there is 
an unqualified prohibition against any abridgement of the 
freedom of speech or of the press or any deprivation of hherty 
without due process of law and there arc no irritating limi¬ 
tations; why, it is asked, should we not do likewise? 
The answer is not difficult. Although it is true that the 
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CozisEJtudon of the U-S.A. has not expressly imposed any limita¬ 
tions on free speech, the courts of the U* S. A. have done so 
in mterpredng the consdtudon. The courts have de\Tlopcd 
the doctrine of what is known as the poUcc power of the State^ 
and in a leading case of 1925, the Supreme Court has 
observed: 

**The frieedoin of speech and of the press which is secured 
by the constitution docs not confer an al>scilute right to speak 
or publish, without responsibility^ whatever one may choose.., ^ 
'rtiat a State in the exercise of its police power may punish 
those who abuse this fireedom by utterances inimical to the 
pLibiic wcl^e, tending to corrupt public miorals^ incite to 
crime^ or disturb the public peace, is not open to question. 
And, for yet more imperative reasons, a State may punish 
utterances endangering the foundations of organised govern¬ 
ment and threatening its overthrow by unlawful means.” 

Thus the limitations put on free speech in the draft constitu¬ 
tion of India are no more than a paraphrase of those con¬ 
tained in this judgment. It may be asked why we cannot 
trust our courts to impose any necessary limitations instead of 
spccirylng them in the constitution itself. The explanation is 
that, urdike the American Constitution, the draft constitution 
of India contains an article whiclL in terms states that any 
law inconsistent with the fundamental rights conferred by the 
constitution shall be void; unless, therefore, the constitution 
itself lays down precisely the qualifications subject to which 
the rights are conferred, the courts may be powerless in the 
matter* Of course, if any particular qualihcation has been 
expressed too broadly, there would be room for amendment* 
To turn now to a criticism of a different kind. Ccriain 
lawyers object to the Part in the draft constitution dealing 
with ‘*Dirccti\"e Principles of State Policy"", on the ground 
that since the provisions in that Part arc not to be enforceable 
by any court, they are in the nature of moral precepts and 
the constitution, they say, is no place for sermons* But it is a 
fact that many modem constitutions do contain moral precepts 
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of this kind, nor can it be denied that they may have an 
educative value p It will be remembered that under previous 
enactments relating to the Government of India, there used 
to be instruments of instructions from the Sovereign to the 
Governor’^Gencral and the Governors and these instruments 
used to contain injunctions which, though unenforceable in 
the courts, served a useful purpose. For example, one of them 
specially charged and required the Governor ** to take care 
that due provision shall be made for the advancement and 
social welfare of those classes who, on accouni of th e smallness 
of their number or their lack of educational or material 
advantages or from any other cause, specially rely on Our 
protectionThis may be compared with the article in the 
draft of the new constitution which requires that the State 
shall promote with special care the educational and economic 
interests of the weaker sections of the people. The former w'as 
an instruction from the legal Sovereign to the Governors 
ap|>ointed by himj the latter may be looked upon as a 
similar insiruction from the uldmatc sovereign, namely, the 
people of India speaking through their representatives in the 
Constituent Assembly to the authorities set up by or under 
the constitution. 

1 miistj, however, notice, in conclusion, what appears to me 

to be a valid cri tidsm of the amending procedure embodied 

in the draft constitution. The present Constituent Assembly 
has been elected by the pro\dncial Icgisladve assemblies and 
other bodic-S not based on adult suffrage and some of the 
members have not been elected at all but noTninated. Accord¬ 
ing to the draft, the constitudon, as enacted by the Constituent 
Assembly, cannot be amended by tlie Parliament of the Union 
except by a specially difRcult process, requiring special 
majorides and in some cases special ratirications by the 
legislatures of the units, although the Union Parliament will 
be a body almfflit entirely elected on the basi& of adult suf¬ 
frage. It seems rather iUogital that a constitution should be 
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settled bjr a simple majority by an assembly elected indirectly 
OR a very limited franchise and that it should not be capable 
of being amended tti the same tvay by a Parliament 
elected — and perhaps for the most part elected directly—* 
by adult suffrage. The Irish Constitutionj as enacted in 1937, 
contained a provision empowering Parliament to amend it by 
the ordinary law-making process during the first three years 
(subject to a referendum^ if the President after cousuldng the 
Council of State—a kind of Priv>’ Council—so directed). 
Certain Irish authorities whom i consulted on this matter in 
December last strongly advised that we should have a similar 
provision in our constitution for at least the first five years. 
Apart from the logical justiheation for such a provision^ wc 
have to bear in mind that conditions in India arc rapidly 
changing; the country is in a state of flux politically and 
economically; and the constitution should not be too rigid in 
its initial years. 


25 


BHUTAN 

A 0ele:CpATIon fmm Bhviuui \isited New Efelhi in June 1946, 
shortly after the Cabinet Mission^s statement on i6th May* 
and expressed their anxiety to leam the effect the iinpcnding 
constitutional devetopmrnts in India might be expected to 
have on thcir country* The Foreign Secretary of the Govern¬ 
ment of India invited the delegation to prepare a statement 
of their case and undertook to inform the Bhutan authorities 
through the Political Officer in Sikkim when the appropriate 
moment arrived for it to be presented. 

The main features ofBhuEan^s rdadonshJp with India may 
be brieffy stated- 

In 1924, after thorough comideratiorij Bhutan had been 
defined as a State under British suzerainty but not an Indian 
State; further definitloo was not attempted and the precise 
status of the territory was of purpose left undetermined. 

It bad been argued on behalf of the Political Department 
at that time that “ suzerainty however^ was itself a relation¬ 
ship difficult to dcfinCj possessing degrees of strength varying 
with the circumstances of each instance in which the relation* 
ship obuined; and it was conceivable for a State to be both 
suzerain of another and under the suzerainty of a third without 
the autonomy of any of them being affected. 

Whatever the e^cact juridical delinition of Bhutan’s status 
might have been by treaty, Bhutan had agreed in the past 
to be guided in her external relations by the British Govern¬ 
ment ^ who for their part had expressly undertaken not to 
interfere in the internal affairs of the tcrriiorj'; and since the 
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condtict of external relations ntight in the last resort iii™lve 
the use of force^ the British Government were responsible^ by 
implication^ for Bhutan’^s defence. Bhutan (according to the 
Political Department's view) was regarded in cffccl as a 
protectorate of Britain, but wholly autonomous so far as its 
internal affairs were concerned, 

Bhutan w^as, therefortj not regarded as an Indian Statej but 
outside India: and the treaties with Bhutan, though executed 
by the GovciTior*Gcncral-in-^Councih were treaties entered into 
between two foreign States, Cksnsequent on dwelopments in 
India at the end of the World Warily it was Felt that those 
treaties must either become a dead letter or be revised; and in 
the latter event, whatever revision there might be, it seemed 
evident that Britain's future relationship vsith Bhutan could 
not* for plain reasons of geography, be other thati so tenuous 
as to have no practical meaning* 

That, however, was not immediately in issue. \Mtat was in 
issue at the time was India’s constitutional relationship in future 
with Bhutan and the manner in which it was to be recog¬ 
nised and regulated. 

The logical course, it was presumed, would be for India to 
succeed to the British Govemmetit’s position vis-a-nis Bhutan, 
a relationship which had w'orfccd satisfactorily in the past and 
might well be expected to work satisfactorily m the future. 
Such succession, however, would necessarily have had to be by 
agreement between the new India and Bhutan. At the ^ame 
time, since Britain's withdrawal from India wm the cause of 
the virtual abrogation of her treaties with Bhutan, it was 
considered reasonable that the treaty to be negotiaCed between 
India and Britain should contain provision for Bhutan’s future^ 
in Common perhaps witli that of any other autonomous or 
independent territories with which Britain had entered into 
treaty relations by virtue of the position she held in India. 

It was assumed that India would wbh to cultivate the 
friendliest of relations with all such countries and that she 
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would respect their mtegrity in each regard. It followed 
that everything possible would require to be done to assist 
Bhutan to adjust herself easily and satisfactorily to changing 
circumstances* 

Four questions concerning Bhutan^s future have been 
rcferi'ed to me for advice: 

(1) What is the precise status of Bhutan at present ? In 
particular, is it an Indian State? 

(2) What would be its relationship to India when India 
becomes an independent sovereign State? In parti* 
cutar, what would be the effect of Indians new status 
on the existing treaties with Bhutan? 

(3) If die existing relationship betw^een India and Bhu¬ 
tan is to be preserved^ what is the best method of 
doing so? 

(4) What is the position of Bhutan the Constitu* 

ent Assembly? 

1 discuss these questions in order: 

An Indian State was defined in the Gov'emnaefit of India 
Act of 1935 as meaning “any territory, not being part of 
British India, which Hb Majesty recognises as being such a 
State, whether described as a State, an Estate, a Jagir or 
otherwise*". The test is thus recogniiion by His Majesty. 
From a note of the Political Department it appears that, 
after thorough consideration in 1924, Bhutan was defined as 
a State under British suzerainty hut not an Indian State. It 
is not clear whether this w^as done by means of any 
published document. On* the other hand, in the 
m the Indian Statef of 1940 (the latest Government publication 
on the subject)* Bhutan was not only included {fip. 43 to 
48) but also described as a State “ ha^dng political relations 
with the Crowm representative 

Under the (1935) constitution, the Crown representative 
has no political relations except with “ Indian States"". The 
24 
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main characteristic of an Indian StatCj from the point of 
of international law, is that it has no separate external 
relations at all. Bhutan, on the contrarj'^^ has external 
relations, although by the agreement of 1910, the Bhutanese 
Government bound itself to be guided by the advice of the 
British Government in regard to them. Thus, if Britain were 
at war with a foreign Power, every Indian State w^ould be 
au toittatically at war u^th that Power, But Bhutan would not 
be technically at war until ihc Bhutanese Government, acting 
on the advice of the British Govemmenii declared war 
separately. The distinction between the two cases may not 
amount to much in practice; but it exists and is tlic measure 
of the difTcrence between Bhutan and an Indian State. 

In fact, Bhutan is, from the point of view of international 
lavr', in much the same position as the Ionian islands before 
their annexation to Greece in [S64, They were then under 
the protection of Great Britain and Great Britain could 
determine their foreign relations for them. But during the 
Crimean War it was judicially held that they w^ere at peace 
with Russia, because Great Britain had not declared war for 
them, aJdiough she might have done so. (See the case of the 
Ionian SIJps [^855] ^ Spinks, 212, quoted on 50 of 
Pitt-Cobfacii’s Ciisei ItitifTnaiwnal law, 1931, VoL L) Such 
a position is not |x>s5ibjc in regard to an Indian State strictly 
so called^ an Indian Stale would be automadcaJly ai war 
with any Power which was at war with Great Britain. 1 
think, therefore, that ^Bhutan is not an Indian State strictly 
so called and that the iM^rmrandu on t/u Indian States should be 
revised accordingly. 

Strange though it may seem, Bhutan is not even a State 
in India; for India as defined in the Government of India 
Act, 1935* t^onsists of British India p/uj the Indian Slates 
any territories under the suzerainty of the Ruler of an Indian 
State plus the tribal areas plus any other tenitoriea which Hts 
Ma]estydn-C-ounciI may^ from time to time^ after ascertaining 
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the views of the Government of India and the Indian legis¬ 
lature, declare to be a part of India. I am not aware of any 
declaration by His Majcsty-ln-Councii including Bhutan in 
India; nor docs Bhutan fall in any of the other categories in 
the above definidon. it follows, therefore, that Bhutan is not 
in India. From the point of view’ of geography, this may 
sound strange, but such is the present legal position. If 
“India” Is defined differently in the new consdtuUon, the 
posiUon will, of course, be different. 

The precise legal status of Bhutan at present is that of a 
semi-sovereign foreign State: "foreign”, because it is not in 
law an Indian State nor is it British territory; and “semi- 
sovereign”, because its sovereignty in external affairs is 
limited by the agreement of 1910. 

1 next turn to question a, “ \\Tiat would be the reladonship 
between Bhutan and India when India becomes an indepen¬ 
dent sovereign State? " This raises a very difficult question of 
international law on which there may well be room for differ¬ 
ences of opinion. The answer to the quesdon really turns 
upon the effect which India’s new status would have upon the 
existing treaties or agreements w'ith Bhutan. Let us consider 
some of the main provisions in these instruments. Under 
ardde 4 of the treaty of 1865, as modified in 1910, the British 
Government had agreed to make an annual allowance to the 
Government of Bhutan of one lakh of rupees in considcradon 
of the cession of the 18 Doais by the Bhutan Govemment. 
Under ardcle 9 of the same treaty, there was to be &ce trade 
and commerce between the two governments. Under article 
JO of the treaty, as revised in igio, the British Govern¬ 
ment had undertaken to exercise no interference in the in¬ 
ternal administration of Bhutan and the Bhutanese Govern* 
ment, on its part, had agreed to be guided by the advice of 
the Bridsh Government in regard to its external rcladons. 

Then there were certain provisions for the surrender of 
criminah upon the demand of the British Government on the 
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one side or the Bhutan Government on the other* It will be 
noticed that the term used in all these provisions is the “ Bri¬ 
tish Government”* 

The question now is^ how this term is to be interpreted and 
what becomes of these provisions, when the British Govern¬ 
ment no longer rules in what is now British India, Will the 
provisions simply lapse^ or will they operate to bind His 
Majesty^s Government in the U*K, in spite of its ceasing to 
be sovereign in India, or will they be binding as between 
Bhutan and the new Government of India? It is unnecessary' 
to go into details of the conflicting views held by dilTercnt 
countries, or even by the same country at diflerent times^ on 
questions of this character; anyone interested in the subject 
may refer to McNair's Law of Treatm^ 1938 {pp. 412-4^27)* The 
conclusion to w'hich I have been driven after studying the 
authorities is that when the British Government transfers the 
sovereignty of what b now British India, it will have to be 
made clear what is to be the effect of the transfer on treaty 
proxisions of this kind; otherwise the position will remain 
ambiguous. 

This brings me to the next question: ** If the cxbting rela¬ 
tionship between Bhutan and India is to be preserv'ed, what 
b the best method of doing so? The best method of removing 
ail uncertainty on the subject and of preserving the existing 
relationship would be to insert an appropriate article in the 
contemplated Indo-Britbh treaty which is to accompatiy the 
cession of sovereignty by the British Crown to the people of 
India* The article may be on some such lines as the following: 

“ The new Gowmment of India engages duly to honour 
all the obligations of its predecessor towards any foreign 
State arising under any treaty* agreement, engagement or 
arrangements heretofore io force with that State, provided 
that such State— 

{d) recognbes India as an independent sovereign State^ 
and 
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(i) engages duly to honour all reciprocal obligations of 
its own, as if they were obligations towards the new 
Government of India". 

Such an article would serve to keep alive existing treaties 
not only between India and Bhutan but also between. India 
and any other foreign State, e.£., Afghanistan or Siam. In 
fact, I have already suggested the insertion of an article of 
this kind in the Indo-British treaty. It will, of course, be 
open at any time to the new Government of India and the 
foreign State concerned to nt^tiatc any new treaty to re¬ 
place the existing treaties. The article in question is merely 
meant to prescr\'e the jiahtr qua in the meantime. 

1 now come to the last question, which concerns the posi¬ 
tion of Bhutan ru-n-ru the Gonstitucnt Assembly. If Bhutan 
is not an Indian State—in iny ^dew it is not-—it will not be 
able to have any representative in the Constituent Assembly, 
even by grouping with any neighbouring Indian State. Its 
problems mil have to be dealt with in the same way as the 
problems of any other fordgn State, such as Afghanistan, or 
Nepal, or Tibet or Siam: that is to say, by the insertion of an 
appropriate provision in the Indo-Bridsh treaty and by the 
negotiation, if necessary, of new treaties with the new Govern¬ 
ment of India in due course. 
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THE POWERS OF THE PRESIDENT UNDER 
THE CONSTITUTION* 

A QUESTION of importaoce that will arise when India's 
Constitution comes into force Lsj “ To what extent ts the 
President under the Indian Constitution required, in the 
discharge of his functions, to act upon the advice of his 
ministers? In particular, to what extent is he required to do 
so in the matter of assenting to, or withholding his assent 
from, Bills passed by the Houses of Parliament? ” 

The relevant provisions of the constitution are; 

AjtiiU 74 (I)—'fhcrc shall be a CouneiJ of Ministers with 
tlie Prime Miiuster at the head to aid and advise the Pre¬ 
sident in the exercise of his functions. 

(2) —The question whether any, and If so what, 
^vicc was tendered by ministers to the President shall not be 
inquired into in any court. 

Artielt 75 t])-^Tlic Prime Minister shall be appointed by the 
President and the other ministers shall he appointed by the 
President on the advice of the Prime Minister, 

* ■- I . 

(3) “^The CotuicLZ of Mioiitcrs slmW be coJiectiwl>" 
respoiisiblt to the Home of the People, 

J1 l—VVhen a BUI has been p^sed by the Housed 
of Parliament, it shall be presented to the President, and the 
Pitaident a hall declare either that he assents to the Bill, or 
that he withholds assent therefrom: 

• Thii ii the te^i of an artklc by Sri U. M, Ran publUhrd in Tht Hin^v 
(Mltdras), dated May 14, 1957* 


THE POWERS OF THE PRESIDENT 


375 


Provided that the President may, as soon as possible 
after the presentation to him of a BilJ for assent^ return the 
Bill Lf it is not a money Bill to the Houses a mess^e 
requesting that they will reconsider the Bill or any specified 
provisions thereof and^ in particular, will consider the dcsitabiU 
ity of introdticing any such amendments as he may recommend 
in his message, and when a Bill is so returned, the Houses shall 
reconsider the Bill accordingly, and if the Bill is passed au^ain 
by the Houses with or without amendment and presented to 
the President for assentj the P^idcnl shall not mthhold assent 
there from. 

On one point tlic Indian Constitution leaves no doubt i 
article 74 {^) lap down that the question whether any^ and 
if so what, advice was tendered by ministers to the President 
shall not be enquired into in any court* It follows that even 
if in any particular Instance the President acts othenvise than 
on ministerial advice, the validity of the act cannot be 
challenged in a court of Jaw on that ground. The constitu¬ 
tion does not^ therefore, impose any legal obitgation—that is 
to say, any obligation that can he enforced m the courts— 
upK>n the President fo act upon the advice of his ministers* 
Tlie only quesdon can be Avhether and to w'hat extent it 
requires him to do so as a matter of convention, 

hi discussing this quesdon, I shall make at the outset two 
assumptions, both of which arc valid under normal condi¬ 
tions: firsii that the advice tendered is that of the Council of 
Miaisurs as a whole and not merely of an individual minister; 
and, secondly, that the advice tendered reflects the views of 
the Hous e of the People. If the advice is that of an individ¬ 
ual minister, the President can always ask under ardele 78 (c) 
that die matter be first submitted for the cntisidcrauon of the 
Council and the Council's decision submitted to him. The 
second assumption is justified by arddc 75 (3} of the con- 
sdtutlon under which ihe Council of Ministers is collectively 
responsible to the House of the People. 
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The arguments in support of the contention that the 
Preadent under the Indian Consdtutioil is not bounds even 
as a matter of convention, to act upon the advice of his 
imnisteis may be summarised thus: 

I, India has a witten constitution, which expressly 
embodies some of the convendons of the British Consdtudon. 
Thus the convention that the ministers other than the Prime 
Minister must be appointed on the advice of the Prime 
Minister is expressly embodied in article 75 (i); that the 
ministers shall be collccdveiy responsible to the Lower House, 
in article 75 (3); and so on. Wc must, therefore, infer that 
the conventions that have not to be included in tins way were 
deliberately left out by the framers of the constitution. 

By way of contrast, wc may look at article 13 (9) and (11) 
of die Irish Constitution which pro\idcs that “ the powers 
and functions conferred on the President by this constitution 
shall be exercisable and performable by him only on the 
advice of the government, save where it is provided by this 
constitution that he shall act in bis absolute discretion, 
etc.” and “ no power or function conferred on the President 
by law shall be exercisable or performable by him save only 
on the advice of the government Nothing rimilar to dtesc 
provisions appears in the Indian Constitution. We must, 
therefore, infer that the omission was deliberate. 

II. Article III of the Indian Constitution states first that 
the President shall declare either that he assents to a Bill 
passed by the Houses of Parliament or that he withholds 
assent therefrom, and then goes on to provide that when a 
Bill has been returned to Parliament for reconsideration and 
is passed by the t^vo Houses with or without amendment and 
again presented to the President, he shall not withhold assent. 
Now it is unlikely, although conceivable, that ministers 
responsible to the House of the People would advise the Presi¬ 
dent to withhold assent from a Bill passed by both Houses; 
but it is quite inconceivable that they would do so in respect 
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of a Bill which has been passed, reconsidered and re-passed 
by both Houses. Therefore, the provisions of article in arc 
intelligible only on the supposition that the functions of the 
President thereunder are meant to be exercised, at least in 
Some cases, irrespective of nunistcrial advice- 

ML 'fhe Indian Constitution differs materially from the 
British, not only in being a written instrument but also m 
its contents. The head of the State in Great Britain is a 
hereditary monarch; in India he is an elected President 
who is eligible for re-election. He is, therefore, answerable 
to bis constituents for his acts, which implies that he should 
have freedom to act as he thinks right. He should not, there¬ 
fore, be held to be bound by any convention to act ui»n 
the advice of others even when he considers such advice 
unsound. 

Again, the British Constitution contains nothing correspond¬ 
ing to our “ Directive Principles of State Policy These 
directive principles are expressly stated to be tundamcntal in 
the governance of the country and “ it shall be the duly of the 
State to apply these principles in malting laws”. Suppose a 
Bill is passed by both Houses of Parliament which, in the 
opinion of the President, violates one of these principles, e.g., 
the principle that the State shall endeavour to foster respect 
for international law and treaty obligations, and suppose the 
ministers advise the Presideni to assent to it. If he acts on 
that advice, he will be doing something which in his own 
view will be a violation of the constitution and may even 
make him liable to impeachment. It follows that he must be 
free to exercise his own discretion in such matters notwith¬ 
standing any conventions evolved in other parts of the world. 
We cannot borrow a convention from Great Britain or any 
other country without examining the reason which have led 
to its adoption in that country or the differing circumstances 
that prevail in our own* 

Let me now state briefly the arguments on the other side: 
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I, It was well undcrstcxid during the framing of the Indian 
Constitution that the President must act on ministeriai 
advice. 

(a) In jusdlying the provision reiatitig to the mode of 
election of the President—"indirect election by the elected 
members of Parliament and of the State Assemblies all over 
India instead of direct election based on adult suliiage (now 
article 54 of the constitudon)—the Prime Minister said; If 
vve had the President elected on adult franchise and did 
not give him any real powers, it might become a little 
anomalous”. In other words, the intention was to emphasise 
that real power was vested by the constitution in the Ministry' 
and not in the President. 

(i) It will be remembered that the draft of the Indian 
Constitution originally contained a schedule of instructions 
to the President and an article one of whose clauses provided 
that, in the exercise of his functions under the consdtution, he 
must be generally guided by th«e instructions. These in¬ 
structions provided tnffT add that he must act on ministerial 
advice. The relevant instruction ran; " In alt matters within 
the scope of the executive power of the Union,the President 
shall in the exercise of the powers conferred upon him be 
guided by the advice of his ministers ”. Ultimately, the in¬ 
structions as well as tlje clause were omitted as unnecessary. A 
number of members objected to the omission because they 
thought that it was not at all clear how far the conventions of 
the British Constitution would be binding under the Indian 
Constitution. But the Law Minister was emphatic that they 
would be. He was specifically asked, '' if in any particular 
case the President does not act upon the advice of his Council 
of Ministers, will that be tantamount to a violation of the 
constitution and will he be liable to impeachment ? His 
answer was: “There U not the slightest doubt about it”. 
That the convention about acting on ministerial advice ought 
to be the same in India as in England no one appears to have 
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doubted^ the only doubt voiced was’whether this was so01- 
ciendy clear in the Indian Constitution. The Constituent 
Assembly, on the assurance of the Law Minister that the 
point admitted of no doubt, agreed to omit the schedule and 
the clause. (^Constitumt Asstmbij DtboUSf Volume to, i 949 * 
pp, 268-371.) 

II. It is clear from article 74 (i) that it is the function of 
the Council of Ministers to advise the President over the 
whole of the Central field. Nothing is left to his discretion 
or excepted from that field by this article. By way of 
contrast, see article 163 which is the corresponding provision 
for Governois and which expressly excepts certain matters 
in which the Governor b, by or under the constitution, 
required to act in his dberetion. There is no such excepdon 
in the ease of the President, 

Moreover, article 75 (3) makes the Council of Ministers 
responsible to the House of the People. If, therefore, the 
President acted contrary to advice, the ministers would 
either resign or, since the advice tendered reflected the views 
of the House of the People, they would be thrown out of 
office by the House of the People. For the same reason, no 
one else would then be able to form a government. The 
President would, therefore, be compelled to dissolve the 
House. Apart from the technical difficulty of carr>ing out 
the many details of a general election in such a situation— 
the President migiit have to dbmiss the Ministry and instal a 

caretaker ” government to co-operate rvith him in ordering 
a general election—the consequences of the electron might be 
most serious. If the electorate should return the same govern¬ 
ment to power, the President might be accused of having 
sided with the Opposition and thrown the country into the 
turmoil and expense of a general election in a vain attempt 
to get rid of a Ministry that had the support of Parliament 
and the people. This would gravely impair the position of 
the President. 
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HI. If wc hold that in a conflict between the Ministry 
and the President, the President’s voice should prevail in the 
last resort, cither generally or even in a particular class of 
cases, this would mean the elimination to that extent of the 
authority' of a Ministry which is condnuously subject to 
control or erideism by the House of the People, in favour of 
the authority of a President who is not so subject. It would 
thus result in a reduedon of the sphere of responsible 
government ”. So important a subtraction must be justilied 
by some express provision of the constitution. There are a 
few such express providons in our constitution. 

IV. If the President, in a particular case where his own 
views difier from those of his ministers, ultimately accepts 
their advice in deference to a wcU^understood convendon, 
then even if the act should result in a breach of some “funda* 
mental right ’* or “ directive principle ” enunciated in the 
constitution, the responsibility will be that of the ministers 
and not of the President. 

The conslderadons mentioned above in the second group 
of arguments seem to be decisive in favour of the proposidon 
that, in the last resort, the President should accept the advice 
of his ministers as in England. We are not concerned here 
so much with what is legally permissible as with what is 
politically wise; for, whether the President acts upon minis* 
tcrial advice or not, the validity of his acts cannot be 
challenged in the law courts. 

There may, however, be exceptional or border-line cases 
in which the President can or has to act otherwise than on 
ministerial advice. For example, in the choice of a new 
Prime Minister, he is not obliged to consult the outgoing 
Prime Minister; such is the posidon under the Britwh Con- 
sdtution also. This can hardly be called' an excepdon, 
because he has necessarily to consult the Incoming Prime 
Minister, who, as soon as he accepts oilice, makes him¬ 
self responsible for the choke. But there may be other 


THE POWERS OF THE PRESIDEOT 


381 


exceptions too, expressly mentioned in the Indian Gonstitudon. 
Thus article 103 retjuires that if any questioti arises whether 
any member of Parliament has become subject to any of the 
disqualilicadoos mentioned in ardcle 102, the President must 
obtain the opinion of the Election Commission and decide 
the quesdon accordingly; and that decision is final. Here 
there is hardly any room for ministerial advice, Ardcle iii 
affords another illustration: in certain circumstances, the 
President is debarred from withholding his assent to a Bill; 
the bar obviously applies even if the mmisteis should advise 
relusal of assent, which is hardly conceivable. But apart 
from a few excepdons of this kind, resdng on express provi¬ 
sions of the consdtution, the safest mlc to observe appears to 
me to be as stated in the last paragraph, 

A difficult quesdon may somedmes arise in praedee in 
deciding whether a particular provision of the constitudon 
is to be construed as an express exception. By way of illustra¬ 
tion, take the kind of case to which 1 have already referred: I 
take it, because it is of a type which has not yet occurred in 
praedee and, therefore, need not embarrass anybody. Suppose 
the Houses of Parliament pass a Bill which, in the President's 
opinion, infringes certain treaty obligadons of India. Article 
51 requires “ the State ” to foster respect for treaty obliga¬ 
tions; under ardcle 36, “ the State ” includes the Parliament 
of India, of which, under ardcle 79, the President is a com¬ 
ponent part. Ardcle 37, therefore, requires him to apply 
these provisions in the making of lavvs. Is this to be read as an 
express direction ruling out any ministerial advice to the con¬ 
trary'? In other rvords, is lie to refuse assent even if his minis- 
ters advise assent? The answer to my mind is this: Whether 
the Bill infringes treaty obligations is a matter of opinion. 
Presumably, the advice of the ministers is based on their 
considered opinion that the Bill does not infringe treaty' 
obligations. In accepting their opinion in prcfetencc to his 
own, the President does not violate the consdtution; therefore. 
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he should m the last resort accept ihcir advice- The responsi¬ 
bility for the result is thciis. 

Does this reduce the President under the Indian Con¬ 
stitution to a figurehead? Far from it- Like the King in 
England, he will still have the right " to be consulted, to en¬ 
courage and to warn". Acting on ministerial advice docs 
not necessarily mean immediate acceptance of the Ministry's 
first thoughts. The President can state all bis objections to 
any proptosed coursie of action and ask his Ministers in Coun¬ 
cil, if necessary, to reconsider the matter- It is only in the 
last resort that he should accept their final advice. It has 
been observed that the influence of the Crown—and of the 
House of Lords as well—in England has grown with every' 
curtailment of ite legal poivers by convention or statute. A 
similar result is likely to follow in India tooj for, as has been 
well said, “ the voice of reason is more readily heard when it 
can persuade but no longer coerce One can conceive of 
no better future for the President of India than that he should 
be more and more like the monarch in England, eschewing 
legal pow'cr, standing outside the clash of parties and gaining 
in moral authority. 
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THE FINANCE COMMISSION 

Under article aSo of the constitution it is one of the duties 
of the Finance Commission to make rceommcndaiions to the 
President as to the principles which should govern “ granis-in- 
aid of the rc^Tnucs of the States out of the C-onsolidated 
Fund of India. 

Article aBa empotvers the Union to make ” any grants for 
any public purpose”*. 

The question has been raised as to what is the distinction 
bctw'ccn grants simpliciler and “ grants-in-aid of the revenues 
of a State 

One distinction seems fairly obvious* The expression 

grant-in-aid of the revenues of a State ” standing by itself 
suggests a recurring grant; a single grant for a particular year 
and a particular purpose can hardly, with proprietyj be called 
a grant-in-aid of State rex'cnues* Article 1^82 would cover any 
grants, whether single or recurring^ w'hile article 280 appears 
to refer to recurring granis-in-aid of the annua! revenues of 
the States* 

Is there any further implication in the use of the term 
“ grants-io-aid of the revenues of the Slats** in article aSo? 
In particular^ is it implied that the grants-ln-aid must or 
must not be for a specified purpose? I do not think that there 
is any such implication cither way. The constitution itself 
mentions various types of grants-in-aid. For mcamplcp article 
273 mentions grants^in-ald of the revenues of Bihar, 

Orissa and West Bengal, in lieu of a share of the export duty 
on jute and jute products* Obviously the^ grants-in-aid are 
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based on the fact that these four States grow jute and the 
grants are, therefore, not related to any particular object of 
expenditure. Again, the first part of the first clause of article 
^75 refera to general grants-in^aid to needy States; but the 
provisos to the clause refer to certain grants-in-aid for specific 
schemes or spedfic areas. 

It would, therefore, seem that a grant-in-aid of the 
revenues of a State may be conditional or unconditional; the 
constttuuon itself recognises both types of grants. 

Another question which has been raided iS to what extent 
the recommendations of the Finance Commission can be said 
to be binding upon the President. Supposing, for example^ 
the Central Ministry advises the President to make some 
departure from the Commission's recommendations, a depar¬ 
ture in favour of the Centre; what would be the duty of the 
President? Will he be bound by the recommendations of the 
Commission or by the advice of the Ministry ? 1 do not think 
that the question h likely to arise in a court of law; for, as a 
matter of strict law, the recommendations of the CommissioD 
arc mere recommendarions and it b open to the President, 
if he thinks fit, to depart from them. But I venture to think 
that it would be un^vise to depart from them except for 
patent error. It must be remembered that the President is 
elected not only by the members of the Central legislature 
but also by members of the various State legislatures. If, 
therefore, the Central Ministry should advise him to vary in 
favour of the Centre the recommcndatiotis of the Commission, 
the President might be driven to resign rather than accept 
the ad\^ce tendered. If he should resign and stand for re- 
election on the issue so raised, it is possible that he might be 
re-elected and a grave conflict would then arise between him 
and the Miimtiy\ In the interest, therefore* of the smooth 
working of the constitution, I venture to think that no Minis¬ 
try should advise the President to depart from the recom* 
mendations of the Finance Commisrion, a quari-arbitrai body 
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whose function is to fio justice as between the Centre and the 
States. Of course, if there are patent errors such as arith* 
mcdcal mistakes, the position would be different. Even then, 
the best course would be for the President to return the rc- 
coratnendations to the Commission, if ptossiblc, for reconsi* 
deration and re-submission after rectifying proved errors. 
But, otherwise, 1 feel sure that no Ministry should advise the 
President to act otherwise than in accordance with the 
recommendations of the Finance Commission. Article aSr 
fortifies the same view. 


2S 
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AN INDO-BRITISH TREATY 

f&lhwing draft of an Indo^British tzfa^ was tampkkd 
hy Sri fl- jV, Jtau in 1945. in May 1946 iAj Britisk 

Cabimt Mission didazfd: “ It wili be necessasy t& Ttegatiate a 
treaty between the Unim Constituent Assembly and the United 
Kingdom to promde Jbr certain matters arising out of the trarisfer 
(f power Ultimatefy^ howeifer^ the proposat was dropped.^ 

According to the draft dtclaradott annourtced by Sir Stafford 
Cripps in 194-2» the establishment of an Indian Uniott ’with the 
full status and po’vvers of a Dominioji was to be subject^ inter 
alia, to the signing of a treaty to be negotiated between His 
Majesty’s Government and the comtitution-mabing body to 
be set up in India. The constitution-making body^ not being 
a govemmentj can hardly be a party signatory to the treaty; 
and what is doubtless intended is that the ardcles of agree¬ 
ment for a treaty should be approved by the constirudon- 
making body and that the actiial treaty should be between 
His Majcst}'*s Govemnient in the United Kingdom iind the 
provisional Central Government in India, to be ultimately 
rati lied by the Government of the Indian Dominion^ If this 
Is correct, a draft of the ardcles of agreement will have to be 
got ready before the consdtutlon-making body meets and will 
have to be put before that body for approval, vv-ith such 
amendments as It may think fit to make and may be 
accepted by His Majesty's Govcrnmeni. The draft of the 
treaty musi^ thereforcj be such as the consritudon-making 
body, which under the Cnpps plan was to consist of about 160 
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members elected by the various provincial assemblies plus 
about 40 members from the Indian States, can be expected 
to approve. 


CONTENTS OF THE TREATY 

According to the draft declaration, the treaty— 

(fl) will cover all necessary matters arising out of the 
complete transfer of responsibility from British to 
Indian hands; 

(A) will make provision, in accordance with the under¬ 
takings given by His Majesty’s Government, for the 
protection of racial and religious minorities; but 
(f) will not impose any restriction on the power of the 
Indian Union to decide in die futureits relationship to 
the other mcraber-Siatcs of the British Com monweait h. 
Later, in the course of a press conference. Sir StafK>Td 
Cripps added that the treaty— 

(d) would not guarantee the vested rights of British 
interests in India; 

(f) would be for a term of ycais in the usual form, to be 
condnued for a further term, unless either party 
wished to revise it. 

He also stated that the safeguards for the Services would 
be taken over by the British Government, which presumably 
means that they would not figure in the treaty. 

Sir Reginald Coupland has dealt with the treaty in 
Chapter XIII of Part Ill of his report on the constitudonal 
problem in India, (The fulure ef India, pp. 156-159). Accord¬ 
ing to him, the treaty might appropriately provide for defence 
arrangements against external attack and in particular for 
such matters as— 

(a) die stadoning of British forces on Indian soil and 
their ooireladon with Indian forces in a Joint system of 
defence; 
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(^j the provision of aen>drom^5; and 

{^J the granting of facilities for British naval and coastal 

air forces at the major Indian ports. 

In this connection he has suggested that* as the duty of 
maintaining internal security would vest solely in the Indian 
Government^ the locadon of the land forces would seem 
naturally to lie in the neighbourhood of the north-west and 
north-cast frontiers, just as their locadon in Egypt under the 
Egyptian Treaty' of 1936 lies near the Suez Canal. 

Another matter which, according to Coupland* might 
properly be included in the treaty is the payment of pensions^ 
etc.* to the members ol the Indian defence forces and of the 
Secretary' of State’s Services whose services might be termi¬ 
nated at the Wish of the Indian Government or their own. 
He is against including in the treaty any provisions for the 
protecdon of the Princes or of the minorities: such protecdon 
as may be necessary should* he thinks, be embodied in the 
constitudoo itself as the law of the land. 

The British Governments view in September 1945 appeared 
to have been that the treaty would deal with such matters as—■ 

(ij defence; 

(3) the conduct of foreign relations; 

(3J hnaftcial obligadons between the United Kingdom 
and India; 

(4) rdadons with the Indian Stales; and, possibly, 

(5) minonty rights and the protecdon of the Scivtces. 

If We take the view that the treaty is to regulate certain 
external rcladons of India* while the consritudon deals with 
all Internal matters^ it will be more appropriate to put into 
the constitution rather than into the treat)' prorisrons for 
protecting the Princes or the minorities or the Services. 
However*, whether the provisions arc ultimately put into the 
const!iudon or into the treaty* the task of preparing a suitable 
draft of them^ to be put before the consdtu don-making bcxly, 
cannot be evaded or put off. 
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The treaty between the United Kingdom and Iraq dated 
June 30* 1930, and the AngIo*Eg>ptian Treaty dated August 
ad, J936* may be useful as guides, it must* however, be 
remembered that nothing inconsistent with full Dominion 
status should be propo^d for inclusion in the draft, as His 
Majesty's Government is pJedged to this. It U not possible at 
this stage to anticipate India's decision on the issue of com¬ 
plete independence involving secession from the British 
Commonwealth, or of remaining as a member of the Common¬ 
wealth in free and voluntary association with the other units* 
According to some legal authorities in England* the pro* 
cedure for the negotiation of a treaty, before the final 
transfer of power, on the assumption that India urndd dt^de 
secedif would be— 

(tf) a. smaller body should be set up capable of Rincdoning 
at a later date as a provisional government to whieh power 
might properly be transferred. This smaller body might dthcr 
be appointed ad hoc by the Constituent Assembly* or might be a 
body of acknowledged leaders of Indian opinion satislactorily 
accredited as representatives of India; 

agreement for a treaty should be negotiated with this 
body [the treaty should mdndc the acceptance by the Indian 
Government* so far as applicable, of all relevant treaty 
obligations]; 

(r) on the completion of negotiations, agreement should be 
entered into with thb body, providing that the treaty wtsuTd be 
ratihed by the Government of India set up under the new 
constitution^ If expedient, there should be slmuJtancoiis 
recognition of this body as the prospective pnovisional gwem- 
ment of India; 

{d) then would follow legislation in Parliament (ij 0011- 
fening on His Majesty power by Order-in-CDiineil to transfer 
power 35 and when appropriate to the provisional government; 
(jj) repealmg the Government of India Act of 1935 as from a 
date to be fixed by Ordcr-tn-Gounci! for the transfer of power; 
(ill) declaring that India was indepeudoit and no longer 
formed part of HLs Majesty's Dominions; (iv) giving effect to 
the treaty! (v) enabling His Majesty to change the style and 


390 INDIA'S CONSTITUTION IN THE MAKING 


title (prcftiably by a separate Act, requiring the assent of the 
Dominiom)' and (e) the treaty would in due couj^e be 
concluded between His Majesty *s Governmenl and the new 
Government of India. 

On the other handt ^k^uld India rfimm jjs iAe Commonwealth — 

(^) Negotiations would have to be with ^ ad hoc body 
similar to (a); 

(B) &. (Q would roughly be the same as {^) & (if)^ except 
that the ** transfer of power ** would be effected ^Eerently; 

(D) parliamentary legislation would (i) repeal the Govern¬ 
ment of India Act of 1935 ; (ii) establbh the new constitution on 
the lines of the Ccnimonwealth of Australia Act, 1900 —by 
annexing it as a schedule to the statute; (iii) obtain parha- 
mentary approval and formal recegnition to the agreement; 
(iv) declare India a Dominion; (v) empower His \tajcsty 
(by a separate Act) to change the stymie and tide; and 
(>ii) confer powder on His Majesty to transfer power and rcs^ 
ponsibility to the new Indian Govcrnnicnt and^ pending die 
establishment of the new' government, to a provisional body. 

In either case, the treaty in its final form would be with 
the new government. 

MEMORANDUM ON DRAFT TREATS' 


The following ts the text of the memorandum and the notes 
w^hich were circulated to certain authorities in India for their 
comments and opinions: 

1 * This treaty shall be in force for a term of^—year& 

Trrmo/if^iv commencement of the new con- 

stitudon* 

2 - Tlic Government of the United Kingdom (hereinafter 

Co-aperation in t'efciTcd tO as the British Government) and 
the Government of India (hereinafter re¬ 
ferred to as the Indian Government) recognise that the 
defence of their territojics is of vital importance to the one no 
Jess than to the other, and they accordingly agree hereby to 
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cotisult and co-operaw with each other to the fullest possible 
extent in all matters reiating thereto. 


If the British Go\xrnmcnt requests and tlic Indian 
Government agrees that British forces 
armed forces raised by the Crown in the 
United Kingdom) be maintained at sti¬ 
pulated stations in India as part of a Com- 


Brilish farees 
fiirmini parr af 
CammifBwtailh 
strategic reserte 


tnonwealth strategic reservx*- 


(i) such forc^ shall be under their own conunanden who 
shat) be appointed by the British Government and who, so far 
as training, cstablishnieiLts, promotions, postings and equipment 
arc concerned, shall be responsible to the British Government, 
cither directly or through the appropriate Commander-in-Chief 
in India, as ntay be mutually agreed between the two gen'etn- 
ments; 

(il) such forces shall be under the Supreme Commander in 
India for purpose of local administration and service disdplinc; 

(ill) such forces shall be subject to the jurisdiction of the or¬ 
dinary courts in India, both civ'll and crinuna!; 

(iv) such forces shall at all rimes be at the disposal of the 
British Government and shall not be available to the Indian 
Government, except by agreement or artangement, genera! or 
special, between the two governments.* 

4. If the Indian Govemtnent requests the loan of British 
Btifi^ farces personnel for the local defence; of 

tomed toihejndtiai India and if the British Government aerecs 

/tfr /he . ■ t ° 

l&cai «/ to the request^ the units and pei^nnel so 

lent shall be at the disposal of the Indian 
Government and under the command and administration of 
the Supreme Commander in India. 


* AitkU 3— (on Bntijh fortts tormin^ part of ihr Gomindowealth 
[The lubjccL-m^ltcr of fub-cLuise (i) win UCkJcT conikdention by the 
Reerganij^tkon Cofnmittee set vp wme time ago in India cniild not., there- 
rorTj. Jk imally tlralied at this 

The ajiide dealt with the pcaidiafi of ocTtaifi BritMi foreo italtoned in 
India with qf tht inMm r^Nvnatirnt. If the Indiim Oovemraeni did npt 

ecnsenl to the Jtatk>fiin|E of stith forcca In Irulla, the article would not ftpply. 
IT ihe Indian Coi'winicnt cotuented, the pdiiLtion creatni by the ardiik 
would he ajialbgjGUi fo that of ** vmifng foreci ** in e’crvtm o-ther coiiJiEriea.J 


392 INDI/VS CONSTITUTION IN THE NUKING 


5. If ihc British Government requests the loan of Indian 

/nrfww/wtwW personnej for the local defence of 

ed It) tfie Ar/fM any territory outside India under the 
control of the British Government and, if 
Indian Government agrees to the 
request, the units and personnel so tent 
shall be at the disposal of the British Government and under 
the command and administration of the authority exercising 
supreme command in that territory,* 

6. Subject to any modifications which the two govern¬ 
ments may hereafter agree to introduce^ the exemptions, 
immunities and other privileges conferred by or under any 
law relating to taxation, buildings and other matters in force 
in India at the commencement of the new constitution upon, 
or in respect of the personnel of, or the equipment, stores or 
buildings required for, the defence forces of the Crown in 
India shall continue to be in operation as rc^rds British 
units and personnel stationed or serv'ing in India; 

Provided that similar exemptions, Im mum ties or privileges 
shall be in force as regards Indian units and peisonnel 
stationed or ser\'ing in territories under the control of the 
British Government, f 

7* Should any dispute with a third State produce a 
De/emiMf ^isanre s'tuadon which involves the risk ofarup- 

State, the Indian and British 
Governments w'ill concert together, with a 
view to the settlement of the dispute by peaceful means, in 

• Ariide 5 — 

[TTii* iLfiiclc 'waa CDfflpJjcincTitary lo artieSe 4 and intended to cwry out 
a ocpamncijta.1 tu^cidon regordm^^ Indian foteem cmplovcd oubidc India, 

m Burma cr Ad«i,| 

fi— 

fThm were varioua c^ffnpliaiu ilt napccc of niilitury IIOTA and cquifmimt 
UMtr tflc Sea Cuito^ 1878 : tl^re were certain imniiiniiirs in re«pcct of 
flelcn^c pmonncl and gov^emiqent buiidingi conferred by or tinder tbc Munid'^ 
pj T^atiein Act, IflSJ, and the Government Buildings Act, 1899 . There mighi 
DC omcTv All theac would he continijed by thu anide, on a recitirocaJ boiii 
for Ihc term of the frcaiy^ uhJch modified by tnuitiol agrremciit.] 
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accordance with the provisions of the Charter of the United 
Nations and of any other international obligations which may 
be applicable to the ease- 

S. Should, ROtwithsianding the provisions of article 7, 
either of the two governments become engaged in war^ the 
other government will, subject always to the provisions of 
article g, immediately come to its aid in the capacity of an 
ally* The aid of either government in the event of war^ 
imminent menace of or apprehended internadonaL 

emergency will consist in furnishing, on its own territory^, to 
the other govemmeut, all possible facilities and assbtaticc in 
its power, including the use of ita ports, aerodromes and 
means of communication.* 

9. Nothing in this treaty shall in any w ay prejudice the 
rights and obligations which devolve or may 
devolve upon cither of the two govemmenis 
under the Uniicd Nations Charter, t 


(Thc« failow simitar ona in the. tr^ntla with Egypt oml trv^j 

but the qiiadari might Jtriie how Tar they were conwtent with the staicmoit in 
ihe draft dcctaraiidh of 194-2 thail the tre*cy wUl not inapfofe -any rniric' 
litrt on ibe power of the Indmn Union to deddr in the future in relation- 
Ka ^ diher inrinVr^*>UEC3 of the Brililh CommDnweaJtb. To say that 
if (he Bri^h Goii^cmmeeil b«onm engaged In war, the Indian Gd^’emmcnt w^ill 
unmediaiely enftte to lu aid in the capacity -of an ally tnlght at firtt light 4 ppcar 
ta be incQfUittEnt with the draft dcclaraiion, because it tritricts ihc power of 
the Indian Government to deride its- rclationdup id the Brituh 'Gm'rnimcnt in 
micnt of war, If^ howcvcTi the 1 ndian tJov emmHn found iuetf cti^a^rd 
in a defensive war agnimi a great Power, it miglu, ftsr at JeM a tenn olycan^ 
be Campcllcd td ic^ the Baiitancc of the Britiah Government In rcp^ling 
aggre^ion. Hut India cannot ohvicnsJy expect the United K.lng<loiD to iiep 
forth to her racuc unics she uudertako a reciprocal DbhgatLon. \STint the 
prapwd article, therefore^ comet to ii that, for the trrm of yein. Ibr which 
the tMiy holdi, liKiia voluntarily entera into a alliance with the 

Umted Kingdotn, the alTiiiigement being nccettarily subject to rniew at the 
end of ibe lemi. Looked at in ihis) way, ihc article may, on balar^, be of 
*^v*aLntagc to Indian The chances nf India being into an a gg i c ssL \'e 

war m an atly of the United Kingdom arc ne^tived by the fact that die 
arude in question is expiry lubjccl to mkh 9 and^ ihereforei To ihc 
Charter of the United Naudm ardde 2(4) whkh providci that all members 
WTO to refrain in their inte^ationat relations from ihc threat or use of force 
against the territonal integrtty or poli dcai independence of any State dr in any 
other marmeT inconsisicnt with the puipoiea of the United Nations-1 
t AftkU ^ 

fThia Corresponds to Rimitar arddcs m the treaties with Iraq and Egypt, 
It a necessitated by certeun ametes of the United Naliota Chancre particul^y 


CpnjfrMcfioTf e/ 
tf^ty wiiHoat pre^ 
judke ti> rAe United 
Naiiotii Charter 


*AFiideM 7 end S— 
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Treaties vstth Foreign States 


lo. The Indian Government engages duly to honour the 
obligations of India or the govemmenl or 
tt<ms bftwfen ifnifa any administration thcreofj towards any 
aiNfforeign SrastTi Stale {i.f., a State other than an 

Indian State as defined in the Government of India Act, 
1935), arising under any treaty or agreement or arrangement 
heretofore in force with that State^ provided that such 
State— 

(d) recognises India • aa an ind^endeiit sovereign State and 

those relating to rc^idjial afxaiig«mc-nis m C^wrtJCT VllI 43f the The 

ChoTlrr U not quilc dear on one point. Suppose, (OT imtance, Indio 
grounda for fearing Og^fCSfion from a permanent member of ibc Securtiy 
Councifc and under artjdc 35 of Uic Charter brings the siluatioo to the actentpa 
Oif the Cmmfii. The Security Counci) will not be able to take any deciston 
uruder orddcs 39, 41 and 42, if the aggfeMr-mctnbo-mterposea i(i vCSO, m it 
u liiely lo do in ihe circuni^lances. [See article 27(3)] Thiti the United 
Nations Orvanisatiofi ^ill be unable to ad* U action cnllaide the OrgafU- 
SAiion pcrmtsslblr ? lltc Charter does not make it quiie ekar whcihcr iti^ a 
case would be covered by the liberry allowed to regional associates {article# 
52 (o 54) or by ihc reservatinn of '* Qie inherent tight of ifidividud or enUedive 
self-defence^* (arlide 51). It may bc pointed out Uiat under article 53 HO 
enfoccement action can be taken under rtf^tonal arrangemcnG or by regional 
agcncita wilhoul Ulc auLhorivUion of the Security Council, an aolhorisilton 
which cannot bc obtained wilhoul the concurrmce of every perrMnent member. 
The prerise scope and effect of she proviwns of the Chortef being dmibtful* aJJ 
that can be Mud » that the provbddm of the propased treaty shall not bc deem™ 
in any way to pirrjudicc the right? and ablictations devolving upon the parties 
under the Charier. 

*Artidf 10— 

[DilTerent view? seem to have been brid by dtlfrimt ppuntrics and even by 
ihc same couiiiry Kt difTcreni times on qumtioni of State lueecssion. Foe 
example: 

(1) When Colombia was split up into three new States (New Cr^nada, 
Vcncfeucia and Ecuador} in 18^-31, ihe qnesikm an^ whether a tn^ty of 
1825 between Colombia and the L’nited Kingdom ewuinued to bc binding on 
the three new Smtn. The King's Advoraic advised in ISM that Ihe UTaty 
of ]025 WM still blnduiK upon each of the ihrec new Stales until they respec¬ 
tively gave due notice that they considered thcmicLvc? HO longer bouikd by it- 
He qualified the opinion by stating that tt would be more regular and fonnaJ 
lO enfer into new and ieparate treaties with each of the three new State!. 

(2) When in 1905, the real Uniem of Sweden aiKl Norway was disiolvedj^ 
the Bdtbh Governmeii fs view Os to the cRect upon previous tfealio wm: 
'^Ahhough the diwIudDn of the Union between Sweden and Norway un¬ 
doubtedly alToids the Biiclih Oovtmmcnt the right to exarmne, di jww. 
the treaty engagements by which Great Blitam was bound lO the dual 
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(A) engages duly to hondor any redprocal obligations of its 
own towards India. 

inonardiyi they gtftdly ti^JtC T>oSc oF the dtlift of th-r Si'k'nlitll CiO'^'iCTiiiTifrtit 
ihcae enga^tmcnia ihouid mnoln ia force pending a Airihcr ^tudy of ihe iubjecL 
(3) When the Republic of Finland wm furmed at Lhe zpf6 oC the g^i 
war and VfiA recognised by Great Britain and olhet countries* lhe Bfittah 
Govcmmcnii dciuied iii attitude towards Finlaisjd in the maitcr of trMiica in ibe 

following lenm: e ire 

'* In the care of a new State being formed qut of part of an oJd Sia^e, 
n no succesMon by the oew State lo the trra [ier of the old one, through the obli- 
gadoiu of she old Stale in re^tion lo iv-dh mauerr » the navigation of 
which are in tJlC nature of scrvilude*, wouW normally paia lo the new State. 
C^ofuetjoendy^ ihete arc po treaties in existence belwccn Finlimd and 
this counlryi" , ^ ^ ^ ... 

Thui three different views have been udten M lo the effect of lhe fphtimg 
up of a Stale into two or EiH>re new Siam upon the treaties of ihc old: 

(1) Thai the old ireatiea continue to be bsndii^g on lhe new Ssatcij 
(3]i that-the dissolLiiion or disincinbcniieiii givci the oshex party lo any 
treaty the right lo rc-enamine the positjon; 

(3) that ihciT a no sueemion hy the new Stales lo ihc treatka of the old. 
Thco there U snothfT uncertainiyp namely^ w tu the prtdte positioo oi 
India, Qm view ii that for trealy purposes India a even now a diidnet State 
having been giveii a place in the League of Nations and [hat if India beoamdt 
independent^ it W ill nul be a case of a new^ Siaic owning inio eswience but ol 
in rxiitJng Slate changing iu form of gEvcnuncnl. ihU view', oki Ucat ics 
would, at WOl^l, be in abeyance pending the rccogmlioA of ihc new form of 
govmimMit by the oihcf comracting party and their operation would reviw 
auiotnatically upon such recogniiiofi. {McNiur's L™ ^ 

But Keith appears to mltc a mther dilTemit view ^ India's pctfltkdii '* It 
not disputed that che United Kingdom and all ierritorics dependenl ihcTMC form 
a single unit for puipcdci of intematinnal law and rank is one wholly indcpen- 
deaf and sovereign State. The position of Indiir indeed, i* inonudous^ masaiueh 
as Indi a Lt git™ a place in the LelguO of Nltions and in many respects iliaks 
as a dlslinct Staie. But to regard India as a full State in the sctUC of inler- 
ditional law q imposible, beciujo for eatemaJ purpom lhe Govcimrrteiii oT 
India is no more than an agency uf the Cm'tnuneni ol the Untied Kingdom. 
(TAr Sct^pi^ of tkf Dmimcm, 1936^ 34). [e iwults from this vkw that £ 

India becomes independent, it will be in the poaiikni a new State spliEbng on 
from an aisiing SEiTt (the United Kingdom and its dcpcndcndes bemg the 
eKisdiig Slate), and ihcre may be no jucc™ion by ihc new Stale to the treatia 

Ik view of the above uncertaintia, a general clause on the lino of article 
10 wTJuld servo to remo^'e doubt. The ankle WOtikl not he nKessaty tf India 
chose to remain wilhtn ibe ComrOOCiWCaJ th and be a Dotnimon, for in ihal 
a'erti there wniild be rw dbmemberracnt, but only a normal constitutional 
change in [he form of Indians OovTmmenl^ which would not affect treatia. 
(McNair's Lieu cf p. 383). Some of the instrumenti are c^led rreaiu:! 

and “ IndiaU in terma one <if the pania treaty for the limhation^ 

naval annameni signed in London on ftrtardi ?S, 1936); oihcxs art dcMinl^ 
as agrennefitJ to which the Govcrnmcnl of Il^lta is; a party (r,g,, agrci^fflt for 
the operarion of regular ak forvieef over Siam and wer India and Bunna 
signed on December 3, 19371; Olhen, again, are deKribcd as arrangements 
between ** AdmimJimticmi " arrangemeni foe the eachange of eorreipM- 

dence bciwecn the postal adjnmui rati oft* of British India and FortugUOlC Inrha 
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Position of Brjiisje Nationals in India* 


IJ. Any person who immediately before the commcricc- 

Option to main constitution was a British 

Britiih nationality subject, domicUed or resident in any part 
of India^ shaJI^ upon its commencement 
and until he elects otherwise^ retain his British Jiationality 
without prejudice to any other nationality or citizcitship to 
which he may be entitled under the new constitution or any 
other Indian law.f 


on Nlarch 19^4, 1937). Hmc* the use of all Oitse terms in the article, 
vv^e^or thm be a simihr provision £«■ ludlao ^iatet a a matter on 

which they will have lo be coftxulted.J 

*1. neceaary if India elHru to remam a Dominion within 

the Bntiah CaitrnianwealUl. 

t AftkU //— 


[If India rj^*ca to go out of the BritUh Cnmmon^valih^ provuioo ^^ill have 



{^nple qf India, One of the attKbutes qf aovendgnty bdnr the ii£Lii:e of 
Uiw who pou« ihe nationality of the iovmigii. It roUoMa that □ 

of ihr Hvenrignty over a partictiJar cerHtory mvolves^ir a EransTer 
acquinn^ State qf the allcgtance and nationality qf those nation^ 
*. Ceding" State who^ at [he time of the cienlon. arc qonnccLed l^*'P i- 
cert^n tie with Ihe territory ceded, w^rthcr that tie armdence alone or 
domicile at^c ur a combictattan qf both ia contro^'cnial and it U passible that it 
niay acpmd upon the Jaws of the two States respectively* Diocy tonlines the 
cnanpc qf rtaudnaUiv to naiiDnals uf the ceding State who are nsjdcnt the 
p^non of persoiu doinioli;:ti but not midenl in the ceded territory at the dme 
of ihc cetSbon being i.iiKntflin* 'llie hardship of an ipvaJimtary change nf 
nationnlicy has |^ ^*ih mertaiing frequency in reecni years to tbeadontion of 
some form of mi tig^Emn, (McNair^* /j^a/ E^£i oj 1944, pp^ 388-390.) 

list pmvbiqn In this article* It creates a posiiion anaJocous lo that 



S*' f^tizpiship did nnt in any way injure or aBect hii slatm as a 

Bncish subject , The analogy ti not complcie, as there baa b«n no cession of 
iirttish Mvcreignty over Ireland* 

In ad COto of the transfer of lemtory from one Slate to another^ whether 
the event involvci the extinction of a State or not, iht point of chief legal 
mtent is to iletcnmr^ the cficcl, if ajiy, of the Uaiufer On the interfiatitmal 
g sikI dunes ^f the Statn concerned. Thq question is qik«! rrgtihitcd 
by the: proymoni of a treaty of c^ion, but unLcas so regulated it does not admit 
of a simple Ansvm^ and the pmblcnii which it raiKS cannot be solved by 
fining a general iwii^plq of * State succession" ofld Ehen pmcwdiflg todeduci 
Its con»qucnca. (Bncfly'i W ef Third EcUikii^ 19+2^ 110* IH-} 
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12. The Indian Government aijrecs to pay to the members 

of the family or to the servants or to the 

Faymeiti pf W/. j . r 

Heal fiauions descendants of serv'ants of former Rulers of 

territories in India the customary allow- 
ancts referred to in section 145 of the Government of India 
Act, 1935, subject to the conditions applying to each.* 

Pensions, Provident Fund Contributions, Grants and 

OTHER Suits DUE TO CERTAIN CLASSES OF CrOWN SeRVANTB 

13. (ij The Indian Government agrees to pay to the 

British Government on account of, or in 
rmpcct of, the classes of persons specified 
respeet of, etrt^n in clause (3) of this article, who were in the 

dxiplaced * r 

CrdK'JT scrviCe oi t/ie Gnjwn m JiidiA zmcucdiat^iy 

before the commencement of the new con¬ 
stitution, the pensions, provident fund moneys, grants (com¬ 
pensatory or othcTVpise), leave salaries and all other sums 
whatsoever {whether reeurring or Qon-rccuiring} th^t niay 
be due to them or to members of their families under the 
conditions of service applicable to each case. 

{2) The Indian Government agrees to pay to the 
British Government on account of, or in respect of, the 
classes of persons specified in clause (3) of this article who 
retired from the service of the Crown in India before the 
commencement of the new constitution the pensions due to 
them or to mem bets of their families. 

U«[il Indcperbderti ItidJa haj its own Ambssiadan in forript oAmincK 
Indian citixelUv to long as they fcman LbcLr Britub winitd be 

la cLaiin pdiotccticin from the Umted Kjogdam ambusodon as at pnaait. The 
arlicte would >ny doubi as to tb^ niikmality of Indian Bziibh subjocti 

who vf«N: dotnicdcd In India bot who miglii be rciidln^ abroad ai ibc time ol 
the fhan|eK3Vfr. It would aba mziavo doubts ja lo the oatianatiir European 
BdElih Fubjcciii wbo limy be roidins *n Kndu* tbougb domidJed abroad at tbe 
material date.] 

/2- 

['fbe annual amount of tbcBF political pouki^ wib; about Rj. 20 lakti. 
AhiHML ail ol them were payable bebauK of i1k aimeKatian of leiriioncs which 
at (me time bcloi^cd lo a State but wemubooqucntly ioduded io British IncUikl 
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{3) The classes of persons referred to in clauses (1) 
and {2) above are: 

(i) persons appointed to any scrt-ice or any post under the 
CrovsTi in India by the Secretary^ of State; 

(u) persons holding any civil post under the Crown in 
India who, when first appointed to such a post^ were officers 
in His Majesty's forixs; and 

(til) British personnel, whether officers or other ranks^ serv¬ 
ing in any armed forces raised in India by the Crow-n. 

(4) If any question arises as to the sum payable under 
this article in any parUeuiai case or class of cascSj the 
question shall be determined by agreement between the two 
governments and, in default of agreement, by the arbitration 
of three persons, one to be appointed by each gov'ernment 
and the third to be appointed by the other two arbltraiois** 

Financial Obligations Between the United 
Kingdom and India 

14^ Any sums due from the Indian Government to the 
British Government under this ireaty shall be set off against 

• ArikU 13^ 

fCIau^ (f) of thh article refers to tht peiuiciiUj, etc,, of those who were ill 
service imiwsdUicly before tbe commciweincru of the mew coiutitution awJ 
clavse (2} to the pensions of thtHe who rriiml berere itf contimemceinenL The 
conditions of service which have been framed for recent recniiu of the former 
eUas provide that if as a remit of the cOOllitUlicnutl ch«lgcs, their apppifltinemtl 
undo- the old Tegime are teririinalcd* they or membciS of their larmlid will be 
endtled to certain grants. Ckmdhiont fiot ks C^lvo^lfmblc are, it has been 
annouiiccd, being framed for the nldcx enixamii as welL Qausc (1) will implc^ 
meiii the terms decided upon In pursuance of this anjicwificcinent as well as 
those already granted. There u a Juju^eatiofi that in botli seta of conditiona 
there ihouid Ik proviiton for a period ^ nodee on either side for tcrminaEmg 

the appodiiTmenEp or for excrciaiiig the option to retire, as the case may be. 

A sujH^tion has also been made that id addition to the provmoni oF this 
article, wSjch apply oidy to oerratn duscs of Crown servana^ the treaty shodd 
conUum pa'ovisionj to protect all other civil servanCi of ihc C^wn as well. To 
proteci all dvU servant! of the Crown nf whatever grade Is hardly necessaiy 
or practicable. What has been done in the present draft for civil scrv^ti is 
to provide for only those whose conditions of service have bitbcrto been directly 
nnoCT the control of the Secretary of State and in mspect of whom cerxi™ 
commitments have already bear entered into. Even io, the artkJe will require 
ca^ul semiiny^ for there is no doubt that these commitments will be closeiy 
ccammcd by the Gcmidtuent Assembly.] 
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the sterling balances that may have accumulated or that may 
accumulate from time to time in the United Kingdom in 
favour of India,* 


The comments on the draft treaty which was referred 
with the explanatory memorandum on the different ardcles, 
to certain authorities in India^ were Interesting, It was 
assumed by them that the treaty would deal with (A) defence; 
(B) conduct of foreign relations; (C) financial obligations 
between the U.K. and India; (D) relations with Indian States; 
and, possibly, (E) minority rights and the protection of 
the Services. 


A—PROBLEMS OF DEFENCE 

The main headings under defence would deal with 
(a) arrangements for Commonwealth defence, including the 
placing at each other's disposal of armed forces on agreed 
terms; (t) in time of war, the grant of necessary base and 
transit facilities by the contracting parties to each other; and 
(r) the loan of service |>er5onnel as either may require on 
agreed terms. 

The agreed terms in (a) and (r) would include financial 
terms and there would be a subsidiary agreement covering 
them. Htc financial arrangements would thus be an integral 
part of the arrangements for dofcncc. 

What is the legal position at present? Presumably any 
British forces statjoned in India would fall to be governed by 
the U. K, Army Act* unless India is formally added to the 
list of Dominions in the Statute of Westminster* Section 4 of 


• Artidf 14^ 

[A haj b«D madr tbAi, u m ih? otK oi tfzqj. there ibould be 

iSL fcpajate afreemeni dealing with aH QUtxtaiKJizig finzhneiaJ qucaUga% induduig 
tboM deaft with here and in article 13 abo^'e.] 
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that statute prevents the annual Act of Parliament, which 
continues the Army Act from year to year, being extended to 
India xvithout India's consent. Assuming this is to be the 
cascj the question arises whether there is anything in the 
suggested treaty provisions inconsistent with Dominioii status. 
The answer, broadly speaking, would appear to be “ No 
Both in the United Kingdom and at least in some of the 
Dominions, such as Canada and South Africa, there are 
various Visiting forces Acts*’ whose effect is to place such 
forces, for internal administration as well as discipline, under 
the courts and authorities constituted by their own law. As 
an example, we may take Act XXXI I of ^932 of the South 
African Parliament. In that Act “ Dominion is defined as 
including the United Kingdom, Canada, Australia, etc. A 
“ visiting force ” is defined as any naval, military or air 
force at any time present in the Union with the consent of the 
government of the Union. Section 7(1) of the Act provides 
that it shall be lawful for the service courts and authorities 
—that is to say, the navai^ military and air force courts 
and authorities—of the Dominion concerned to exercise 
within the Union in relation to the members of a visidng 
force of that Dominion, in matters concerning discipline and 
in matters concerning the internal administration of the force, 
all such powers as are conferred upon them by the law of 
the Dominion. 

Then there is section 8(1) which provides that the Governor- 
General of the Union may, by proclamation in the gazette, 
authorise any government department, minister of the Crown, 
or other person in the Union to perform, at the request of 
such authority of the Dominion in question a^ may be speci¬ 
fied in the proclamation, but subject to such limitations as 
may be so specified, any function in relation to a visiting 
force and members thereof which that department, minister 
or person, performs and could perform in relation to a Union 
force of like nature to the visiting force, or in relation to 
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members of sudt a force; and for the purpose of the exercise 
of any such function, any power exercisable by virtue 
of any law by the minister, department* or person* in relation 
to a Union force or incmbers thereof^ shall be exercisable by 
him or them in relation to the yiating force and members 
thereof; provided that nothing in the sub-section shall 
aulhorbe any interference with die visiting force in matters 
relating to discipline or to the internal administration 
of the force. 

There are also special provisions for temporary attachment 
of the visiting force to a Union force, as also for occ^ions of 
Joint action. The net result of these provblons appears to be 
that the visiting force^ except when attached to, or acting in 
combinadon with, a Union force* U autonomous in matters 
reladng to discipline and internal admini5tmtion+ The 
proposed treaty provisions make the Commonwcaltii strategic 
reserve autonomous only for purposes of training* etc., but 
place the force under the Supreme Commander in India for 
purposes of discipline and local administration^ The exact 
scope of this subordination w^ill have to be defined in fuller 
details The treaty assumes that there will be a Supreme 
Commander in India under the new regime and the nssiimp- 
don is doubtless based on gcNod grounds. But time may bring 
about changes in this respect- Tlie office of Commander- 
in-Chief was abolished in England in 1904 and his powers 
w^ere transferred to the Army Council. There is an Order' 
rn-Coundl defining the duties of ihe Army Council and* 
among other things, that order empotvers the S cere tar)' of 
Stare to assign specific duties to specific members of the 
Council: matters relating to diseipline have thus been 
assigned to one of die military' members. Presumably* the 
intention is that if there should be a similar development 
tn India* then, when the treaty falls to be renewed* die 
clause relating to the Supreme Conimandcr will be suitably 
modified, 

:i6 
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Thtf conditions of serviccj etc* of the loaned personnel will 
be dcicrmincd by agreement at the time of the loan; such an 
agreement should define clearly^, not merely [he condi¬ 
tions of service of the personnelj including representation on 
headquarters staffs, but also the circumstances in which they 
should or should not be employed in certain contingencies^, 
such as It!ternal disturbance or w'ars in which the British 
Government itiay not be mvolvedp If a breach of the agree¬ 
ment has occurred or is apprehendedrepresentadons will 
doubtless be made to the OoTtunion government through the 
British High Commissioner in India. 

Tile creadou of an autonomous governtncni in India 
involves a radical change in the condidons of service of 
British officers who are in regular commission in the Indian 
Army and the Royal Indian Navy, If the future Govemment 
of India desires to retain them and the officers themselves arc 
willing to condnuc in iis service, it will be necessary to 
protect them, either by a treaty or by an appropriate provi¬ 
sion in the Consdtulion Act. Equally^ if the Government of 
India does not desire to retain them, or the officers thcrnsclvcs 
elect not to continue in its service* they should be given the 
option oi transferring to the corresponding British service or^ 
where this is not possible, suitable redring terms. Similar 
arrangements for British other ranks serving in tlic Indian 
Army will also be necessary. If the officers or men elect to 
continue in service, provisions designi:d to protect them 
w'ould be more appropriate in the new consdtntion than in 
the treaty, as they are concerned with internal admJnisiradon. 
Where, however, tliey arc discharged, or they elect to retire 
in consequence of the change of govermnent, adequate com- 
pensadon or suitable retiring terms might be provided for 
them in the treaty, as they cease to be in Indian service. 

Assuming that some officers and other ranks elect to remain 
in the Indian armed forces after the change of govern¬ 
ment, and assuming that suitable provision is made for dieir 
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protection in the new constitution, how is the provision to 
be enforced in the event of a breach? SimiJar questions will 
doubtless arise in connection with the working of other 
protective clauses. If India has full Domimon status, the 
remedy Ibr any breach will, in the last resort, be diplomatic 
pressure through the British High Commissioner in India. In 
order to enable the British High Commissioner to keep in 
touch with what is going on around him, it has been suggested 
that he should have military and air force oRicers attached 
to hU staff. It is said that this would not be an innovation, so 
that no new principle is involved. 

B-THE CONDUCT OF FOREIGN REIJYTIONS 


So far as India's external relations arc concerned, it 
will become a matter of importance to provide for the 
continuance of treaties made by His Majesty’s Government 
with countries limitiophc with India and which axe only 
capable of fulfilment in or by India. This is not merely a 
question of relieving the United Kingdom of possible claims 
and embarrassment; but it will serve to set at rest, partially 
if not wholly, the very grave apprehensions which we know 
exist in certain capitals. ,^d it follows that the relief of 
anxiety in those capitals can only he to the advantage of 
the new Indian State. 

The British Government draws a clear distinction between_ 

(tf) treaties signed after igig for India or for the Govern¬ 
ment of India spccificaily; and 

(5) treaties concluded before or after that date in the 
name of the Crown, or of the Government of the United 
Kingdom (or even of the East India Company). 

There is no doubt of the continuJng validity of those in 
class (a) or of those parts of treaties tn class (A) which relate 
to boundary dehnJtion. But treaties or engagements, or 
parts thereof, with, e,g>, Afghanistan, Nepal and Tibet, which 
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piovide for consular rights exercisable in or by India, or for 
rights which may be grouped roughly under the commercial 
and economic headings, need to be tied up. For immediate 
purposes it would seem necessary to suggest a clause in the 
United Kingdomdndia treaty providing that tlie Indian 
Government will regard itself as succeeding to the rights and 
privileges of all applicable treaties, that is to say, those of 
territorial and local application, with neighbouring intiepen- 
dent States, 

Regarding Indians overseas, (i) the main subjects are cmi- 
gradon of Indians to Empire countries and the welfare of 
Indians settled in those countries. It may be argued thst His 
Majcsty^s Government has assumed certain responsibllitic^is 
India and Indians which should be set down in a 
treaty. When the emigration of indentured labour was 
permitted by the Government of India at the instance of HLs 
Majesty^s Government, it was understood that at the end of 
tile period of indentUTe the imitiigrants would be allowed to 
settle down in the country of immigration and would be 
accorded equality of treatment as British ciiizens. It should 
now be possible to hold His Majesty*s Goveniincrit to its 
responsibility to ensure equality of treaimcnt for Indians 
settled in other parts of the British Empire, at any rate so 
far as those countries (colonies and mandated territories) 
which still continiic to be under their control are concerned. 

The only Dominion to winch ideutured labour was sent 
h South Africa, In respect of this part of the Empire it may 
not be possible to hold His Majesty^s Government to any 
rcsportsibility. But it may be considered w^hciher His Majesty 
Government can be got to bind itstli^ by treaty to assume 
at least a neutral attitude in cases of dispute between India 
and Sou tit Africa on the question ol' Indians who have cmi-^ 
grated there. In the case of Ceylon, Malaya, East Africa, 
West Indies, Fiji, ctc+, His Majesiy^s Government should 
be asked specifically to bind itielf to do all it can to 
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secure equality of dtiiEcnship to Indians in thwsc countries so 
long as they continue to be under the control of His Majesty's 
Covernment and are not granted self-government, 

(aj If India is granting to U. K, nationaLs any privileges 
regarding entry or residence or trading or holding of office 
in India, a provision that similar privileges will be granted 
to Indian nationals in the U. K. and in countries which are 
under the administration of the British Government on a 
reciprocal basis rnay be included. 

{3) British Government is given the right of appointing 
a representative like High Commissioner or Agent or Trade 
Commissioner in India, a similar right should be reserved for 
India to appoint similar ofitcers, both in the U, K. and in 
territories directly administered by the British Government 
like colonics, mandated territories, etc. 

C-FIi\ANCIAL OBLIGATIONS BETWEEN THE 
U. K. AND INDIA 

Any revision of the existing arrangements regarding the 
sharing of expenditure between India and the U.K.. in respect 
of Persia and die Persian Gulf, etc., it was suggested, might 
suitably be included in a separate agreement.* In fact, it 
might be desirable to regulate the matter by convention and 
agreement from time to time rather than by rigid provision in 
the treaty or a supplementary agreement. The possibilities 
are that India will have to shoulder larger cxpendiliirc on 
her own representation than at present. 

Here, again, the Iraq precedent should be followed, t.r., the 
main treaty itself should not be burdened with these details; 
but provision should be made in the notes to be exchanged 
with the treaty that the contracting parties agree that all 
outstanding financial questions should foim the subject of a 

* Cf. pam 2 of the lummajy of noles 10 the treaty betwcec Lr^ 

and thr UJa. 
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separate agreement, to be concluded as soon as possible and 
10 form an integral part of the main treaty. 

So far as the bnancial implicatioTis of the protection of the 
Scr\iccs are concerned, the broad details to be provided for 
in the agreenient would be the following: 

(a) Maiim in wkkh ifte U.K, is intmsiid: 

(i) The rcdcmpiion of any sterling loans together with 
their interest charges^ (2) pensions, including family pension 
and pro\idcnt funds, both current and prospective^ of 
officers payable in (i) sterling, (ii) rupees; (3) compensation 
payable to such protected perasnnel as might like to retire 
voluntarily, or may be compelled to retire as a result of 
the new constitutional arrangements. 

(i) Aiaiim whkh iitUnsi India: 

These will chiefly relate to the sterling assets held by 
India, wddi particular reference to their liquidation and 
the value of the sterling Itself during the currenc^^ of the 
sterling holdings. It is probable, how'cvcr, that the question 
of sterlirtg assets w^Ill have been settled before the new 
treaty comes to be signed, in which case there will be no 
necessity for any special provision in the treaty beyond 
making such reference as may be required for the due 
fulfilment of the agreement. As regards the value of 
sterling, it may be assumed that the entire international 
monelaiy' arrangements ’^vill be governed by the Bretton 
Woods Agreement, and no specific provision would seem 
to be indicated in the proposed treaty beyond, possibly, a 
statement that the tw^o countries will be bound by such 
agreement as had already been entered into mutually 
in this regard. 

As regards the various obligations w^hich interest the 
U.K,, Indians sterling obligations have now attenuated to 
something like ten million. So long as the existing obligations 
remain unliquidated, it will be necessary to guarantee 
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their redemption and interest in the agreement to be made 
under the treaty. 

As regards India’s borrowing in the sterling market, ibis is 
an unlikely condngency for a considerable time. In any 
case, this will be a matter for negotiation as and whfcn the 
necessity arises and will be governed by India s credit in the 
London market. 

(e) Ptnsiom: Sterling pensions may be divided into three 
classes: 

(i) current pensions for retired personnel, 

(a) pensions payable to persons on the termination of 
services voluntarily or compulsorily, 

(3) pensions for those who elect to continue under the 
new dbpensation after the control of the Secretary of 
Stale over the Services ceases. 

If before the conclusion of the treaty, a decision is taken to 
implement the pensions remittance scheme now in cold stor¬ 
age, the problems as regards (i) above would have been 
solved, as the necessary capitalised value would have been 
paid to the U.K. in the form of sterling, although if the legal 
liability remains with India, a formal acceptance of the liability 
and an undertaking to honour it might be necessary'. If, how¬ 
ever, the scheme docs not become operative, a suitable provi¬ 
sion will have to be made ht the agreement under the treaty. 

As regards (2) above, if arrangements can be made for 
payment of the capitalised value, no provision would be 
necessary' in the agreement under the treaty. Otherwise, suit¬ 
able provision will have to be made. 

As regards (3), the position is somewhat complicated. 
There ivill be two elements, the protected element till the 
date when the Secretary of Statens control disappears From 
the constitutional picture, and an unprotected portion pertain¬ 
ing to service under a self-governing India. The latter will be 
purely contractual and no provision in the treaty or agree¬ 
ment would be necffisary. 
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The pa^Tnent in respect of the protected portion may be 
capitalised and dealt with in the general financial settlement 
or an appropriate obligation entered in the agreement under 
the treaty. The precise treatment will depend upon the ulti¬ 
mate adminjstrative decision taken ^ 

There arc some British personnel who are entitled to 
receive their pensions in rupees at a privileged rate* It is 
presumed that they are to be treated as “ protected officers^ 
In their casc^ it may be worth while considering whether 
the liabilities in the Jr regard should not be commuted in 
terms of sterling and dealt with either by a capital payment 
to the British Government or a provision in the agreement* 
The British Government wth thereafter be responsible for 
payment if the officers choose to take pensions in rupees. 

The only remaining poirit to be considered is the compen¬ 
sation payable to retiring or discharged protected pcrsonncL 
HerCj again^ a lump payment will be made and suitable 
provision may have to be made in the agreement if the pay¬ 
ment is not made befoix the treaty is concluded. 

To conclude^ the view expressed in general terms is 
that it may be found convenient to capitaJise as many 
commitments as possible and make lump pa>Tncnts rather 
than cumber the agreement with obligadons to meet a variety 
of claims in respect of protected Services and pensions* 

D—RELATIONS WITH INDIAN STATES 

(a) The first point concerns the continued payment, after 
the transfer of power to an autonomous Government of India, 
of what arc known as political pensions.* 

A succession government which inJierits the assets of its 
predece^r presumably inherits also its liabilitia* While 

*• Driailf or prOfiDlU to V^hJtb spmiEc reference is made in lecdon 

of the Gavemuient of India Act, 19^5, arc COCEiillDcd in the dcparEmcntiLl 
basdhook ^ the Appfeprvi^Ji under Faynicnts to Crown rroreKalSlllvc ** 

for 1945-4C. 
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there is no reason to suppose that the new Government of 
India would dcdltic to accept responsibility forcondnuing 
the payment of these historic pensions, it is for consideration 
whether an undertaking to this effect should be included in 
the proposed treaty between the United Kingdoin and India, 
or whether other means could more appropriately be adopted 
to ensure the condnued payment of the pensions. 

The second point relates to States’ rights in the territory 
now administered as part of British India, In a number ol 
eases [ptife Chapter IV of the Report of the Indian Slates 
Enquiry Committee (Financial) 1932] States ceded sovereignty 
over territory in return for specific promises of protcedon, or 
assigned territory in trust to ensure payment of the agencies 
required to give protection. It has now been accepted that 
when the Crown ceases to be in a position to fulfil its obli¬ 
gations of protecdon, paramountcy will lapse and the rights 
surrendered by the States to the paramount Power in return 
for protection will revert to the States. The States will thus 
be end tied to claim retrocession of territory ceded or assigned 
as the price of protection. 

It is possible that in the interim period which must elapse 
before the new autonomous Government of India comes 
into being, some States will, in rcium for a promise of 
protection from the authorities who will Ibrm the new 
government, waive their claim to the retrocession of ceded 
territory. But there will inevitably be other cases in which 
negotiations will still be incomplete w'hen the time for the 
transfer of authority arrives. The position, so viewed, is this: 
ITie British Government has received territory as considera¬ 
tion for a guarantee of protection. When it is no longer 
able to fulfil the obligation to protect, it is politically and 
legally bound to surrender the consideration which it received 
in return for the guarantee of protection. It may, in practice, 
prove impossible to give a State dr/flrto possession of ceded 
temtory which has for a century or more been administered 
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as part of British India; but if such restoration is not made, 
the British Government will render itself liable to claims for 
eompensaUon from the ag^cved State, 

In the circumstances, the only solution seems to he that, 
when the time comes for sovereignty over British India to be 
iransfcrrcd from the Crown lo a succession government, die 
Act of Parliament or other instrument effeedng the transfer 
should make it clear beyond the possibility of dispute that only 
those rights w^hich vest in the Crown absolutely are trams- 
rerrc:d, thus sa\'ing to the States those rights over territory' 
administered as part of British India which only vest in the 
Crown temporarily or conditionally^ Alternatively, appro¬ 
priate articles saving the States' rights might be included in 
the treaty between the United Kingdom and the new 
Government of India. 

A tentative view in regard to these two points is that 
protinsion should be made in the treaty for continued payment 
of the political pensions, but that reservation of Stated’ rights 
in territory administered as part of British India should be 
secured In the Act of Parliament or other instrument trans- 
feiring sovereignty trom the Crown to the new Government 
of India. 

(i) The question whether any special pro\isions relating to 
finance w^ould be required under this heading really depends 
upon the following factors: 

(i) The arrangements to be made for the transfer of the 
existing relations of the Cmwn with Indian States to the Indian 
Union; (ii) the nature and extent of such transfer; (m) the 
guarantees, if any, given by the Indian Union to the British 
Government in the treaty for the nialntenance of such 
relations as the Indian Union may assume under the new 
constitution. 

In dealing with these matters, it will be necessary' to 
discuss the theoretical possibility of there being two classes of 
Indian States^ — 
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(i) States which will adhere to the Indian Unionj and 
(it} non-adhering States. 

According to the British Government’s declaration of 1942 
and subsequent pronouncements by the British Prime Minister 
and the Secretary of StatC;, the position seems to be that 
whether or not an Indian State elects to adhere to the con- 
srittidon^ it will be necessary' to negotiate a ret'ision of its 
treaty arrangements so far as thi$ may be required in the 
new constitution. Indian Princes have been assured that 
the fulfilment of the fundamental obligations arising out of 
their treaties and sumds remain an integral part of British 
policy. Assurances have also been given that there would 
be no denunciation of treaties under the Union, and that the 
treaties of noo-adliering States would not be revised without 
their consent. Presumably, tWs can he taken to mean that 
the Crown’s obligations to States will continue, unless and 
until they arc replaced by relations forged between Indian 
States and the Union w'hich are acceptable to the Rulers. It 
is, however, doubtful whether an Indian Union of the Domi¬ 
nion type can ever be established if an Indian State attcmpls 
to stand out of the Union, of w'hkh it 1$ geographically and 
economically an integral part, and insists upon the mainte¬ 
nance of its existing treaty relations with the Crown. The 
only States that could conceivably stand out would be those 
outside the frontiers of the Union. 

'Ttie relations of the Crown with Indian States arc in fact 
rclatioits between British India and Indian States with which 
they arc interlaced and have so many matters of common 
inicrcsi of everyday importance. It is inconceivable that 
any authority extraneous to the Indian Union would be able 
to implement the Crown^s obligations to Indian States witli- 
out such considerable detraction from the internal autonomy 
of the Union as to make self-government a fiction. Pro¬ 
fessor Coupland has also stated in his Future 0/ India 
(Pari III,/. 144) that " paramountcy and Dominion status 
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are maniTesLly incocnpadble It is not, therefore, relevant 
to discuss at this stage the problems that will arise in the 
event of non-adliercncc of any Indian State, Le., for the 
continuance of any provision, as in section 145 of the Govern- 
ment of India Act, for payments by the Indian Union to 
the Crown for the exercise of the rcladons of the Crown 
with Indian States^ 

As regards the adhering States, the rights and obliga¬ 
tions of the Crown may be classified broadly under the 
foDowing headings: 

(i) The gtiaraniee of the integrity of an Indian State- 
(s^) The protection of the State and the Ruler thereof 
against external aggression and internal uprisings. 

{3) The rights of States in. the economic and fiscal spheres 
in respect of the levying of sea customs, production and 
taxation of salt, rights to receive free grants of salt or 
cash compensations, postal rights, r.^., free service 
stamps and free carriage of mails, customs immunities, 
right to issue currency notes, coinage rights, etc* 

(4) The right of the Crown to receive certain payments 
from Stat<3, cash contributions. 

As regards (i), the matter is so fundamental that the 
Rulers ^vouJd not be satisfied with anything less than a 
provision in the treaty guaianteeing the territorial integrity 
of individual States and making a provision for the just 
dispo^ of disputes by the Union relating to succession. No 
financial issues are involved here. 

As regards (a), this is covered at present in a few cases by 
specific military guarantees of the Crown, I'.e., the obligation 
to maintain troops at the expense of the Crown (in practice 
the Central Government) in the States concerned; and in 
other cases it is only a general obligation to afford military 
protection against external aggression or internal uprisings. 
These arc matters 10 be settled in the treaty of accession of 
the States to the Union and do not require any provision m 
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ihc Union’s treaty with the British Government other than 
a general provision as is refenred to below. 

The obligation of protection involves on the part of the 
Ruler the counter-obligation of good government and the 
right of the Crown to intervene in the alfaJrs of any Ruler, 
for which purpose the machinery of the Political Department 
exists at present. If any authority extraneous to the Union 
is out of the question, the only safeguard for the subjects of 
Indian States against oppression will presumably l>c the 
introduction O'f responsible government in the States, which 
the Rulers are likely to prefer to interv'ention by a party 
government of the Indian Union. Presumably, this question 
will be settled in the course of negotiations. The question 
of ptoviaon in the treaty for the expenses of any external 
authority may, therefore, be left out for the present. 

As regards the fiscal and economic rights and obligations 
of States, including treaty payments, here again the instru¬ 
ments of accession of the States will have to settle the matter 
in a manner acceptable to both parties. It is not relevant 
ft>r the purposes of the treaty with the British Government 
to go into details of the nature of the settlement between 
individual States and the Indian Union. 

Tlie general conclusion would, therefore, appear to be 
that if arrangements acceptable to the Indian States be made 
for the transformation of the existing relations of the Crown 
ivith them into relations with the Indian Union and em¬ 
bodied in the relevant instruments of accession, the only 
provisions which ivould be necessary in the treaty between 
the British Government and the Union, besides the one 
providing lor the agreement by the Union to main lain the 
tcrriiorial integrity and dynasties of States, will be in general 
terms stating that the rights and obligations of the Crown 
are transferred to the Indian Union and will be regulated in 
future in accordance w'ith the terms of accession of the States 
to the Union. 
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E—MINORITY RIGHTS ASD THE PROTECTION 
OF THE SERVICES 

(a) The draft declaration of 1942 contemplated a treaty whichi, 
among other things, would make provision in accordance with 
the underiaklngs given by His Majesty’s Government for the 
protection of racial and rdigious minorities Coupland had 
poinicd out that for various reasons this part of the declaration 
should be considered {Th£ Futtire of h£s, pp. 15B, 163]. 
Presumablyj the treaty was intended to deal with matters 
external to the Union and the constitution with matters 
IntemaL On this vic^v, it would be difficult to justify any 
provisions in the treaty relating to the protection of minorities, 
as this was a matter entirely internal to the Union. 

(A) The protection by treaty should extend to all olficers 
appointed by the Secretary of State, whether to a service or 
to a post under a province or any other authority. 

It is also considered that the protection should be extended 
to all British subjects serving the Crown in India for the 
following reasons: (i) this is a treaty between tw^o sovereign 
States and it is desirable to protect all the nationals of each, 
in so far as there may be grounds for prcstirning a possible case 
for protection; (U) all Crown servants are at present protected 
by the Secretary of State through section 5a (c) of the Govern¬ 
ment of India Act, 1935 (Governor’s special responsibilities). 

TREATY^ OBLIGATIONS 

Some Ugot auihorilUs tti Britain examined in detail two questions: 

(1) To what extent treaty obligations towards foreign 
States entered into by the East India Company* the Crown, 
the Government of the United Kingdom and the Governor- 
General of I ndia-in-Council and how' those observed by 
India will devolve upon a future Indian Government which 
succeeds, by regular constitutional tneansg to the powers 
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now excfciscd in relation to Indian extemaJ affairs by the 
existing authorities; 

(a) whether any and, if so, what action should be taken 
with regard to this matter. 

From a legal point of view the question belongs to the 
sphere of State succession in the matter of treaties. Further, 
seeing that distinctions have to be made according to the 
different circumstances in which the State succession arises, 
it bclong;s in essence to the class of cases where a real union 
^such as Norway and Sweden, Denmark and Iceland, and 
Colombia which became New Granada, Venezuela and 
Ecuador) is split up into separate States as opposed to cases 
where one State conquers another and absorbs it; or there 
is a cession of part of the territory of one State to another as 
the result of war. Since even uitliin this class distinctions are 
made, it is relevant to point out that the case in question is 
one where the division is made peacefully, as in the case of 
Norway‘Sweden and Denmark-lceland, and with the full 
consent of both parties, as opposed to cases where the 
division is made forcibly by a successful revolt of part of a 
territory and against the will of the original Stale and per¬ 
haps remains unrecognised by that State dt jUft for a number 
of years after it has taken place. Finally, this is a case where 
it can be said that the identity of the original State remains 
{t.j., the United Kingdom) and not a case where it can be 
said that, as a result of the decision, the original State really 
disappeared (as for instance in the case of Austria-Hungary'). 

Though wc are only considering the question in 1946, from 
the point of view of international law, the division really took 
place in 1919. In 1919-20, as a result of the manner in which 
the Treaty of Versailles was signed and of the admission of 
India as an original member of the League of Nations, India 
became, from the point of view of international law, a 
separate intemationaJ person on the same footing as Canada 
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and the other Dominions. It is quite true that from the 
internal and constitutional aspect India was not fully self- 
governing and that the Government of the United Kingdom 
was able to control the action of India in the matter of 
foreign affairs. This does not, however, alter the position from 
the point of view of international law, and it may be said at 
once that there are other instances outside the British Empire 
of what may be conadered to be the same anomaly. 

Thus, the Sultan of Morocco is an international person 
concluding treaties which arc binding on Morocco, although 
in fact he is entirely controlled by the French, Similarly, for a 
jMriod, Egypt was an international person also concluding 
treaties and so forth, when in fact the Egyptian Government 
was controlled in foreign affairs by His Majesty's Govern¬ 
ment, On the otJier hand, Southern Rhodesia and Newfound¬ 
land have never had any international status at all or any 
power to conclude treaties, although they arc, or were, fully 
self-governing. In other words, complete political indepen¬ 
dence and status as members of the family of nations are not 
two things which always go together. 

The question only arises in a practical form as regards India 
now, b^ause from 1919 up to the present time the United 
Kingdom has been able to control the foreign relations of 
India and, therefore, to ensure that all these treaties were 
observed in India. From the point of view of international 
law, however, the fact that during this period of 25 years, 
since India became a separate member of the family of 
nations, all these treades have continued to be observed and 
treated by India as being binding, naturally makes it all the 
more difHcuU, if there were otherwise any possibility of doing 
so, of denying their continued applicability to India merely 
because of a change in the internal constitutional position 
which has no effect on India’s already separate international 
status. In other words, the problem that we are considering 
now in relation to India is the same problem which arose in 
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the case of the Dominions in the years 1919-^0, It is probable 
that Canada and South Africa fonn the closest analogy to the 
present case, just because there was a number of treaties made 
by the Crown or by the Government of the United Kingdom 
regulating matters between Canada and the United States, 
and some treaties regulating local matters between South 
Africa and the neighbouring Portuguese .colonies. 

It follows from the above that a clear distinction can be 
drawn in the first place between (/I) treaties signed after 1919 
“ for India” or for the Government of India spcdlically, and 
(5) treaties concluded before or after • tliis date simply in the 
name of the Crown or in the name of the Government of 
the United Kingdom (or in the name of the East India 
Company, the Government of the United Kingdom or 
the Crown having admitted their inheritance from the 
Company). In the case of treaties in the first class, no possible 
question can arise. They were specifically concluded for 
India as a separate international person and must, on any 
possible view, continue to be binding on India. International 
engagements in this category include (rt) obligations accepted 
by India as a member of the League of Nations; (i) pro¬ 
visions of various bilateral and multilateral treaties and con¬ 
ventions to which India is a party; and (r) commercial and 
similar treaties concluded by the United Kingdom with 
foreign countries to which India was a separate signatory or 
to which she has subsequently acceded. In this category are 
of course included the San Francisco Charter, the Chicago 
Air Agretrments and the Brction Woods Agreements as well 
as instruments (such as the Ottawa Trade Agreements) 
concluded between the component States of the British Com¬ 
monwealth which have never been regarded by the United 
Kingdom Government as international treaties registrable 


> It wa* probably an {it was in any that afttr 1919 

treaties thodd have been made applying to t“dia which were mi made 
specifically for India, but it b clear ihat ihn m tact wai dune cocc or twice. 
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with the League of Nations or the United Nations Organi¬ 
sation. 

Thus it may be said that, apart ftom the security provisions 
of the San Francisco Charter, this category of obligations 
relates, broadly speaking, to matters falling lAithin the econo¬ 
mic and social, rather than the political, field of interna¬ 
tional relations. It is perfectly irrelevant from the point of 
view of international law that India may have been under the 
control of foreign affairs of the United Kingdom at the time 
and that the full powers for signature or inatruments of 
ratification may have issued on the advice of the Secretary 
of State for India. 

It isj therefore. In regard to treaties in category B only 
that any quesdon can arise. It may be repeated here that the 
observation already made earlier that From the point of view 
of international law, even if there were any of them which 
India could otherwise say were no longer binding on her, it 
would be more difficult for her to do so when in fact they 
have continued to be observed 25 years after India achieved 
her international status. It may be desirable, however, to 
consider the legal position as it would be apart from thb fact. 
Authority is to be found in the books and in the recorded 
practice in States in partJlel situadons. Annexe I contains 
information about the practice follOAVcd in regard to the 
Dominions in 1919-^0* Annexe II contains some references to 
the authors and short statements of their opinions, and Annexe 
in some information as to the praedee followed in cases where 
foreign States were concerned and where the drcuimtances 
arc as near as possible analogous* 


The deductions which I draw from this review by the 
various authorities In India and Britain are as followt 

(n) There is a certain class of ueades which always pass 
to the successor, whatever the circumstances which give 
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fise to the succession may be. The class is described by 
Oppenheim as “ such Intcmadona] rights and dudes as are 
locally connected with the part of the territory ” and fiscal 
obligations connected with that territory. The expression 
locally connected ” is not very precise and it is clear that 
some authors interpret it more widely than others. Un¬ 
doubtedly, all arrangements connected with boundaries and 
with the regime of rivers are included, but some authors 
bring within this class treaty rights for foreign nationals to 
■enjoy a certain treatment in the territory. 

{b) The class of treaties which pass to the new State is 
wider where the division takes place as the result of a friendly 
arrangement and by constiiudonal means than it is where the 
separation is the result of war or successful revolt. 

(ff) The practice in the case of the creation of the 
Dominions as separate intemadonal persons and in the case 
of separations such as Norway-Sweden or Denmark-Iccland, 
was that the conunued application of virtually all treaties 
was accepted, except, of course, those of a general political 
character which could not be said to have any particular 
territorial or local application. Similarly, in the case of the 
separation of the old Republic of Colombia into what is now 
Colombia, Venezuela and Ecuador, His Majesty’s Govern¬ 
ment maintained that their commercial treaty rights could be 
invoked against all the three new republics and this claim 
seems to have been admitted. 

(d) There is considerable precedent for regulating the 
position as regards the succ^sion to treaties by express steps 
taken at the time to avoid doubts and disputes, as in the case 


of Norway and Sweden, Denmark and Iceland. 

(/) If it is not clearly agreed by both parties to the division 
(in this case India and the United Kingdom, or in 1&19 the 
Dominions and the United Kingdom) that all applicable 
treadcs, i.c., ah those which have any territorial or local 
application) will be observed, the United Kingdom will be in 
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dangler of receiving claims and complaints from foreign States 
which it would not be in a position to satisfy. The Crown 
as represented by the Government of the United Kingdom 
would be in a position of having accepted obligations which 
could only be fulfilled in India and then at the time when, 
by the . action of the United Kingdom itself, India became free 
to pursue its oviTi way in Iniemational aSaiis, of having 
failed to take those stepis that were necessary, either to secure 
the agreement of the foreign country in question to the 
annulment of the obligation, or its continued observance by 
the now wholly independent India. The point is put concisely 
by Keith in his Theoty of Stott Succession on p. *3, when 
discussing a hypothetical cession of Newfoundland by the 
United Kingdom to the United States of America. Keith, 
while disputing the contention of other authors that the 
United Kingdom's treaty obligation tow ards France in respect 
of Newfoundland would necessarily and automatically ptass to 
the Uiuted States (Keith may not be right about this, but he 
represents, so to speak, the low water'^mark in his ^dews about 
the obligations which pass), goes on to say, '‘politically and 
legally Great Britain was bound dther to satisfy France's 
claim in Newfoundland or, if not, only to cede Ncwfoundiland 
to the United States of America subject to the French 
rights ", 

Unless, therefore, His Majesty's Government can fed certain 
that the future Government of India will accept and observe 
without question all those treaties concluded in the name 
of the Crown or the Government of the United Kingdom 
(including those of the East India Company) which can only be 
fulfilled in India dr only wholly fulfilled if India observes them 
(as the Dominions did in 1919), it is clear that His Majesty's 
Government would do well, in order to guard themselves 
against legitimate claims from foreign States, to come to some 
specific agreement on this subject wnth whatever Indian 
provisional government a treaty may be made for the future 
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of India. Such a treaty should contain provisions to 
the effect that tliis agreement shall he accepted in some 
binding form by the future fully constitutional Indian 
Government. 

In diis connection, attention may be called in particular 
to certain treaties ivhich may be considered to be important 
illustrations of category B. The first is the treaty between 
“ tile British Government and the Government of Afghanis¬ 
tan signed in November 192* ratified in February 192^ • 
It is a good example because it contains so many divcirae pro¬ 
visions. Thus, article i is merely a mutual reci^idon of 
internal and external independence. .Article 3 reaffirms a 
frontier agreement willi small modifications and at the same 
time gives a right to Afghanistan to draw water from the 
British side of the boundary; this is a provision which 
must pass to India in any possible circumstance. Article 3 
deals with the exchange of diplomatic representatives and can 
be observed between the United Kingdom and .Afghanistan 
without reference to India at all. On the otlier hand, article 
4 provides for the establishment of Afghan consulates in India. 
Article 5 deals with the treatment of diplomatic and consular 
representatives and, therefore, is one which can only be fuUy 
fulfilled both in the United Kingdom and in India, ^Article 
6 deals with the import of goods into .Afghanistan through 
India; article 7 with the question of customs duties to be 
levied in British Indian ports on goods for Afghanistan; 
article 8 with the establishment of Afghan trade agents in three 
towns in India; and article 9 with goods imported into 
Afghanistan through India. The treaty ends ivilh a clause pro¬ 
viding that it can be denounced at twelve months noUce, so 
that any difficulties arising out of this particular treaty could 
be got lid of by denunciation. However, not all the obligations 
in category B arc thus tcmuoable, and in any case the denun¬ 
ciation of such a treaty with Afglianistan would require care¬ 
ful consideration from the political point of view. 
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There is also a convention between Great Britain and Tibet 
of 1914 which, amongst other things, conticmes as binding a 
series of other previous agreements w'hich are inserted in a 
schedule and is foUowcd by Anglo-Tibetan agreed trade re¬ 
gulations of the same date. While the effect of these agreements 
is too complicated to su mm arise here, it seems to be evident 
that the possibilities of political difficulties and complications 
are considerable, if it is not clear that the future Government 
of India will also observe and recognise these arrange¬ 
ments. There is also an agreement of [923 between Great 
Britain and Nepal providing for, among other things, 
freedom for the Nepal Government to import arms and 
munitions from or through British India into Nepal. 

The conclusions* therefore, are— 

(i) that there should be no doubt as regards the treaties 
in category If they were the only category of treaties 
in question, there should be no need for any action; 

(s) that diplomatic claims and political dJfiiculues of a 
grave character \vill be likely to arise, placing His Majestv-'s 
Government in the United Kingdom in a most difficult 
position if the continued obser\^ancc by India of the treaties 
in category B is not made perfectly plain so that any foreign 
governments interested can be informed olBcially of thcfact; 

{3) that if His Majesty^s Goverment could be sure that 
the future Indian Constitutional Government would adopt 
consistenily the same view' that the governments of the 
Dominions did in 1919* matters might be left on the basis 
of some agreed assurance. But in the case of a future 
Indian Government it seems questionable whether it is 
prudent to leave the matter on such an informal basis. 
One could imagine^ for instance, that the future Indian 
Government might possibly be activated by a w Uh to assert 
its new independence by stressing its freedom from every'- 
thing the Government of the United Kingdom had done 
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for It in the mtcmational sphere before. Iti this ease, 
arguments based on the international Jaw with regard to 
State succession or the practice might not be suIRctent. In 
any case, it must be admitted that this branch of interna¬ 
tional law is by no means one of the clearest; 

(4) that, consequently, there are probably good reasons 
for dealing with this matter of treades in the maimer 
indicated above and having a schedule specifying precisely 
those treaties which India will continue to observe and the 
binding precedents for drawing up this scheme should be 
the practice foUowed by the Dominions after 1919 and by 
Norway-Swcdcn and Dcnmark-Iceland. 


AJf^EXE 1 


In the case of the Dominions [other than the Irish Free 
State} there seem to have been no precise arrangements. 
Both the United Kingdom and the Governments of the 
Dominions and foreign governments seem to have accepted 
without question the position that the Dominions inherited 
all treaty rights and obligations of every kind which had any 
possible local or territorial application to them. Not only 
were treaties wrhicb referred in terms to Canada and the 
other Dominions as the case might be held to pass, but the 
Dominions accepted the obligations and claimed the benefits 
of treaties, such as commercial treaties and the like, whose 
provisions applied territorially to the whole Empire and from 
which all British subjects benefited in foreign countries.* In 


■ In 1930 there wa* s que*tioii of a convtalioii with the U.S.S.R. whieli w*i 
inlrr rrfi- tirtdw woeliMlcd will, the C^ht^Tra^nt 

eoniinite md vrhai ihould be regarded u abrogat^. pie United Kingdnin 
Gwernment had cortopondence wiib the Doimm^ Gc%-«titacna m ^ 
nuitter, in which they pointed out ^at of the Miie. appli^ 10 
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other uord 5 , tho only treaties which did not pa^s were 
(a) treaties which, by their terms or by necessary implicadon, 
were lOTally limited to the United Kingdom or some non- 
Dominioii territory', or (i) those of a general pod deal char¬ 
acter which had no local or territorial applicadon at all. In 
lact,^ some Dominions had in their constitudons already 
provisions with regard to treaties concluded by the Crown 
and considered these provisions applicable to the new 
situation,* 

a. In the case of the Irish Free State, however, the matter 
was raised in a letter from the Colonial Office to the provi¬ 
sional Government of Ireland of and May, 1522. It was 
stated that “ mtcmadonal conventions already in force will 
condnuc to apply to the Irish Free State when it is established 
unless or undl they arc modiiicd. The necessary steps will 
be taken at the instance of the Free State Government with 
a to putdng the Free State in the same intemadonal 
potion as the other self-governing Dominions in accordance 
with the treaty*'. This letter was acknowledged without 
comment. 

3. In 1933, a quesdoti was asked in the Dail whether, !n 
respect of treadcs between the Government of the late United 
Kingdom of Great Britain and Ireland and of the United 
States of America, the United States Government contended 
that such treaties were, since igaa, no longer in force between 
the United States and the Irish Free State. Mr. De VaJera 
replied that *' the Government of the United States have 
never contended that treadcs referred to in the Deputy’s 
question arc not in force between the Irish Free State and 


Dj^moni if thpy ^ir posirkm should he- placed en rcecifd as 

Kingdom, CanadoTKdU ^New 
Z^and agreed. The L^jon of Souih Africa did not a*r«. becuue ii swished 
^havc M reUtioa, wiOi the U.S.S.R. The Irish 

conduct Its nqgntiatiofu with the U.S S.R., buTw 
questioned the cootiiiued applicauon lo them of the 

• [C&nada 132 British North .^mcricii Aei^ JS67.J 
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the United: States. Such treaties have been acted upon by 
the tvsi'o countries as occasion has arisen He further said: 
■“ Hie present position of the Irish Free State with regard to 
treaties and conventions concluded between the late United 
Kingdoni and other countries is based upon the general 
rntemationai practice in the matter when a new State is 
■established. \Vhcii a new State comes into existence, which 
formerly formed part of an older State, its acceptance or 
otherwise of the treaty relationships of the older State Is a 
matter for the new State to determine by express declaration 
or by conduct (in the case of each individual treaty) as 
considerations of policy may require. The practice here has 
been to accept the position created by the commercial and 
administrative treaties and conventions of the late United 
Kingdom until such dmc as the individual treaties and 
conventions themselves arc terminated or amended. Occasion 
has then been taken, where desirable, to conclude separate 
-engagements \vith the States concerned.” 

t 934 » dietc was some scmi'cHtcial correspondence 
bctw'een the Foreign OfUcc and the SecrctaTiat of die l.caguc 
of Nations as to the position of the Irish Free State in relation 
to League conventions which had been ratified in resfiect of 
the United Kingdom before the Irish Free State came into 
being. It appeared that in the early stages the Free State 
Government bad taken the line that the Irish Free State was 
to be regarded as having ratified these conventions, but that 
when the question came up on a particular conven¬ 
tion, the representative at Geneva of the Irish Free State 
orally expressed die opinion that “ the view of the . Free 
State was that it was not bound by the treaties prior to the 
establishment of the Free State unless it, in some fonn or 
other, adopted them ”, 

Later in the same year, the Irish Free State defiuJtdy 
notified their accession to the white slave trainc convention 
of igio which had been ratified at the time by the United 
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Kingdom. It was considered, however, that it w'ould be 
undesirable to arouse controversy with the Free State on this 
point and that no communication should be made to them 
on the subject. In any case, the action of tltc Irish Free 
State only had the effect of continuing the obligations in 
question, while putting the Irish Free State in the position of 
a separate independent contracting party. 


A^'^fEXE li 

In reviewing the works of the authors mentioned in the 
note below, it has been borne in mind that in the case of 
India we are not dealing with a cession of territory to another 
State, but with what may be considered either as the formation 
of a new State by dismemberment of the old or as the 
creation of two independent States from a pre-existing 
real union. 

Many of the writers on intcmadonal law do not discuss 
in detail either the different circumstances which may give 
rise to the problem of succession to treaty rights and obliga¬ 
tions or the different types of treaties. The earlier authors 
reason from fint principles and lean towards a theory of 
general succession. A few authors reject this theory and 
deny the existence of any rule of international law by which 
new' States succeed to the treaty rights and obligations of the 
State out of which they have been created. The tendency 
of authors during the last 35 years has been to uphold the 
view that there is succession to certain types of treaties, to- 
recognise the difficulty of clear definition of the types which 
pass, and to consider the problem objeedvely, emphasising the 
need for examining each case individually. 

Howev'er, whatever general theory the various authors 
adopt, on closer examination their views do not differ as 
widely as their theories indicate. They all recognise, cither 
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expressly or by implicatioQ, that some treaty rights and 
obligations pass to the new States and some do not. On the 
one hand, are treaties such as those which define boundaries, 
river navigation and port rights and which may be considered 
as creating rights in the nature of property. On the other 
hand, are wfaat may be called poIiticaL treaties, such as those 
of guarantee or of alliance, which are only of significance so 
long as the old State remains and clearly could not apply to- 
a new one. The difficulty arises in relation to those treadw 
which do not fall clearly into cither of these two classes: this 
third class includes commercial, customs, extradition and other 
treaties of an administrative character. 

It is in relation to these administrative treaties that opinions 
really differ. However, even in these cases, those authors 
who consider the problem agree ( 5 ) that, if the parent State 
docs not lose its identity, it will continue to be bound by a 
treaty even after part of its territory has broken away and 
{bmicd a new States and (ii) that the new State will continue 
to be bound by the treaty if it accepts it cither expressly or 
by acquiescence. 

Bearing in mind all these considerations, it is not surprising 
that modern praedee shou's a strong tendency in favour of 
settling by international agreement any possible doubts as to 
which treaties do or do not pass to the new State. 

I. iVriltrs leko support the thtoiy of genersl succtssion—Thc 
following works support the theory of general succession to 
treaty rights and obligadons: 

(t) Kent: ItiUmaiionai Law (Abdy), 1866, p. io 7 - 
{2) Halleck: inltnationai Law, \'‘ol. 1 , 1878, pp, 76, 77. 

(j) Phillimorc: /nfmwfi'dna/iaa.', V*ol. I, i&79,pflJ'flgmpA 137, 

p. 

(4) Calvo: Li Droit lalemittiotial Thtoretique tt Frati^e, 
Voh I, 1S87, article to6, p. 262. 

These authors use almost idendcal language and base their 
views upon short statements by Groiius and Story'. A quotation 
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from Abdy’s Kent will scrv'C as an example of the opinion 
of these auihors. He says at p. 107: But in the CTent 
of a State being divided into two or more independent 
sovcrcigntiesj the obligations which had acenied to the whole 
before Uie divkion are rateably binding on the two parts ■ forj 
as Story says^ ^ the division of an empire creates no foifciture 
of previously vested rights of property 

it may be obscrv^cd that the statement is genera! in charac^ 
ler and shows no close or careful consideration of the practical 
problems involved. FurthcrmorCp the quotation from Story 
su^ests tliat tlie analogy of rights attaching to property is 
really being applied^ 

II. who hdd tkal u no StoU sii£€ession to 

figJiis or obligations ; 

(1) Pradier-Fodere; Troik dr Droit Ittlernotiondl PuHiquri 

VoL I, 1885, article 157^^- 275 and article [62^ ^ 278. 

(2) Keith: Throry of Stok Stirioessionj 1907, Chapters 4and 12, 

While Pradier-Foderc is quoted by Kcidi as denying sue- 

cession in cases of a State becoming independent, he does 
discuss what he thinks ought to be done in various cases. 
Though he may not go so far as to say that there is any 
succession (by international law) to treaty rights and obliga- 
lions in the absence of some special arrangement, his treat- 
menl is similar to dial of audiors who distinguish between 
diiferent types of treaties. 

Keith reviews most of the books wriitcn before 1907 and 
concludes that there is no succession to treaty rights and 
obligations. He says at p. 20: "*On the other hand^ 
Huber and everyone else have to admit that many treaties 
atre in some way too personal to pass over and they must 
maintain the thesis of a general suecc^ion for the sake of 
the other treaties which do seem to persist, but w^hosc per¬ 
sistence can easily be explained by the doctrine of tacit or 
informal renewal.” The reference in this sentence to “ tacit or 
informal renewal is of course of considerable signilicance in 
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view of the position of India with regard to treaties since 1919, 
and Keith makes great use of this idea to square his theory 
with intcTnational practice. Further, all these writers to a 
greater or lesser degree admit that there is a class of treaty 
which passes with the land, ^,g., boundary treaties. 

III. IVriteTS wk0 distinguish between dijfeTest types nf treaUes: 

(1) Huber: Staaltn Successiatt, quoted by Keith at 17. 

(2) Vattell: Le Droit des Gens, 1863, VoL II, Ch. 12,. 

articles 183-197- 

(3) Rivier : Principe du Droit desGens, 1896, pp- 7 *^ “ttid 141. 

(4) Westlake: latemaiional l^w, t90O, Part I, pp. 60-63, 

and 84. 

(3) Wheaton: IntematioTial Law, 1916, jfr. 45. 

(6) Hyde: International Law, 192*, V'^ol. II, 86. 

{7) Hall: InUmational Law, 1924,^. 

(8) Smith; Creaf Britain and the Law of Mations, 1932,. 

Vol. 1, Ch, V, Secs. 4 and 5. 

(9} Oppenheim: (edited by Lauterpacht) International 
1937, Vol. 1 , p. 133, 154- 

(10) McNair : The Law of Treaties, p. ei seq. 

Vattell and Wheaton distinguish between real and personal 
treaties but do not really discuss succession in the type of 
cases which we are now’ considering. 

VaitcH’s distinction also is a curious one, being between 
treaties which are pet^onal to the Rulers and all other 
treaties. 

According to Rivier, agreements conferring private rights and 
those conferring public rights which have real character will be 
effective after separation, but other treaties will come to an end. 

Huber distinguishes benveen personal and territorial 
treaties. He explains that the personal element consists in the 
fact that the exercise of the power in the territory belongs to 
a certain State. On the other hand, treaties that have their 
effect at once produce real rights and remain as objects of 
succession: such treaties include those regulating boundary 
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relations, streams, river navigation, railway conventions and, 
perhaps, such treaties as concern classes of person, r,g., free 
exercise of religion, use of schools, hospitals, etc,, which arc 
mainly local in character* [See Keith, 17), 

Westlake’s view is that there is no succession except in the 
ease of transitory or “dispoative" treaties; that is, those 
which dispose of or create rights in the nature of property 
and servitudes or easements. 

The more modem books make the test of succession whether 
or not the treaties arc locally connected to the territory of 
the new State* Thus Hyde says: “ When a new State is 
formed out of the territory formerly belonging to another, as 
Panama or the Republic of Texas, or when a State comes Into 
being as the result of separation from another, as in the case 
of Sw'cdcn and Norway, the treaties of the old State arc 
regarded as still binding upon the new one, at least in so far 
as they relate to matters of peculiarly local concern”.* 

Hall considers the question carefully and says {pp. 1 14, 115) i 

“ The fact of (he personality of a State is the key to the 
answer* With rights which have been acquired and obligations 
which have been contracted by the old State as personal 
rights and obli^tions, the new State has nothing to do* On 
the other hand, rights possessed in respect of the lost territory, 
including rights under treaties relating to cessions of territory 
and demarcations of boundary, obligations contracted with 
reference to it alone, and property which is within it and 
has, therefore, a local character, or which, though not within 
it, belongs to State institutions localised there, transfer them* 
selves to the new State person. Ckinversely, of course, the old 
State person remains in sole enjoyment of its separate terri¬ 
tory, and of all local rights connected with it. 

“ Thus treaties of alliance, of guarantee, or of commerce 
arc not binding upon a new State formed by separatioii, and 


Sec HackwonK's /Rtmftflrstflifi JLw, Vel+ V* 360. 
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it IS not liable for the general debt of the parent States but 
it has the advantages of privileges secured by treaty to its 
people as inhabitants of its territory or part of it, such as 
the tight of navigating a river running through other 
countries upwards or downwards from its own frontier; it is 
saddled with local nbUgations, snch as that to regulate the 
channel of a river, or to levy no more than certain dues along 
its course; and local debts, whether they be debts contracted 
for local objects^ or debts secured upon local rcv'cnues, are 
binding upon it. If debts arc secured upon special revenues 
■derived from both sections of the old Slate — ^if, for example, 
they are secured upon the customs or excise—they are 
evidently local to the extent that the hypothecated revenues 
are supplied by the vwo sections respectively; they must, 
therefore, be proportionately divided. Property which be¬ 
comes transferred by the fact of separation consists in 
domains, public buildings, musenms and art collections, 
communal lands, charitable and other endowments connected 
with the State and the like, UTicn a portion of the lands 
belonging to a commune or to an endowment lies without the 
boundary of the new State, it is only considered that a right 
to the value of the property is transferred. CJonveoieocc may 
dictate expropriation from the property itself, and it is only 
then necessary to pay Its full value by way of compensation.” 

Perhaps the most concise and most convenient statement 
of the “ locally connected ” theory is that given by Oppen- 
heim. The treatment of the subject by Smith and McNair is 
objective. It points to the difficulty of applying general 
principles to particular cases and different types of treaties 
and leads to the conclusion that where possible the effect on 
treaty obligations of the separation of a State into two or 
more independent States is a matter that, according to 
modem practice, should be settled by international agreement. 

McNair, in his book on treaties, quotes opinions in certain 
cases. He mentions the separation of Colombia in 1829-31 
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into three new States of New Granada^ Venezuela and 
Ecuador* 

The King’s Advocate, advising on the effect of this separa¬ 
tion on a treaty between His Majesty’s Government and 
Colombia governing diplomatic relations, said that so far as 
it related to anything which wag stipulated to be done under 
the treaty and which had not been done or any obligadom 
contracted during the uruoDj the new States remained bound 
by it, but that the treaty as such would not be binding 
after separation. 

He advised that the treaty of commerce of 1825 wnth 
Colombia sdll binding upon each of the new States so as 
to entitle His Majesty’s Government to require its observance 
as to subjects of His Majesty’s Government resident in any 
part of the tenritories which had consdtuted the Republic 
of Colombia, 

On the other hand, he advised that Venezuela would be 
entitled to the na^gation privilege under the treaty of 1825 
only, ** provided that either by a new^ treaty or convention, 
or by some solemn act, accepted by this country (i.e. Great 
Britain), she shall declare that she adopts as binding upon 
her the sdpuladon of the treaty of 1825 

In 1834, Great Britain and Venezuela made a treat)" to 
** adopt aqd confirm^* the treaty of commerce of 1825. In 
1851, the Anglo-Ecuadorian treaty of friendship, commerce 
and navigation recited the desire to maintain the rcladons 
of amity, commerce and navigation which had “subtisted up 
to the present time between them ” and was stated to re¬ 
place” the treaty of 1S25. 

When Hra^i! was separated fhsm Portugal but remained 
under the same personal sovereign, the King^s Advocate 
advised that prima fm€ Brazil would be subject to, and 
entitled to the benefit of, former treaties in all things not other¬ 
wise regulated by sd pula cion or mutual declaration, or not 
essentially disdnguishable from the nature of the subject 


AN TNDO-BELITfSH TRSATV 


433 


However,, he added that the prindplc was of great okcty and 
might involve questions of considerable difficulty in its opera¬ 
tion. He again emphasised this difficulty of application in a 
further opinion on a treaty of guarantee of 1813 between 
Portugal and Algiers. In this case he advised that the treaty 
w^as framed with special reference to Portugal proper and, 
therefore, did not e^itend to Brazil after the severance. 

At p. 427, McNair says: " It appears to be the view of 
the U. K. Government (and also of Austria and Hungary 
themselves) that, apart from any provision to the contrary in 
the peace treaties or in other treadesj they are respectively 
the direct successors of the Austro-Hungarian Empire and 
arc entitled to the benefit, and subject to the liabiliUes, of the 
treaties to which k w.m a party, and both Austria and 
Hungary have made declarations to this effect.” 


Am^EXE III 

and Sw^ikn—MiCT the dissolution in 19051 the posi¬ 
tion as regards treaties between the U. K. and the united 
monarchy was regularised by exchanges of notes with botli 
countries. [For the texts 5ce State papers, VoL 98, pp. B33-33S.I 
{It may be assumed that Norway and Sweden addre^ed 
Similar notes to other countries with which they wrcrc In 
treaty relations.) By the notes exchanged between the U. K. 
and Norway and Sivedcn, treaties concluded iu common by 
Norway and Sweden were to be considered as valid by each 
government separately until further notice. However, it was 
stated that the dissolution gave His Majf3ty''s Govcmmeni 
the right to examine, di novo, the treaty engagements by w hich 
Great Britain was bound to the dual monarchy* In 1907, in 
a letter to the French Ambassador in London, the British 
Secretary of State for Foreign Affairs expressed the view that 



434 INDIA'S CONSTITUTION IN THE M4KING 


a treaty of 1B55 with the King of Sweden and of Norway 
by which Her £ritannic Majesty and His Majesty the then 
Emperor of the French made certain promises of armed 
assistance^, axitomatically lapsed on the dissolution of the 
Union. 

Austria-HungaTy —After the break-up of the Empire in 1918, 
matters w'erc settled as far as Austria and Hungary were 
concerned (without their having much choice in the matter) 
by the relevant peace treaties, 

[Saint-Germain: Articles 234-247 (lAiih article 241 dealing 
with bilateral treaties between Austria and the other signatories)* 
Trianon: ArtieJea 217-224 (article 224 dealt with 
biJaterals).] 

* 

Finland and Rtuna —The question whether India's treaties 
with Russia condnued in force between the U. K, and Finland 
after the establishment of the latteris independence was 
examined in 1920. The Foreign Office consulted the fSoard 
of Tradej who expressed no views on the legal aspect, but 
considered it desirable to arrive at some understanding with 
Finland* based on a recognition of the existing treaties with 
Russia, pending the preparation of new instruments. 

For a number of reasons His Majesty‘s Government did not 
wish all the instruments to remain in force (and was getting 
on with the negotiation of new ones* extradition) and 

the Government of India advised His Majesty's Minister at 
HekingfoTS in December i g 20 that ** in the case of a new 
State being formed out of part of an old State, there is no 
succession by the new Stale to the treaties of the old one, 
though the obligations of the old State in relation to such 
mattei^ as navigation* wWch are in the nature of servitudes, 
would normally pass to the new State, Consequently, there 
are no treaties in existence between Finland and this country 
Sweden and Finland arranged* by an cxebange of notes in 
November ig ig, for the continued validity' of certain named 
instruments pending their replaeemenL 
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Ictland and Denmafi ;—^Thc c^c of Iceland/Denmark is most 
analogous to that of India/U. K. since before the dissolution 
of the Union ihcre was a separate Icelandic Government 
The Icelandic Govern men t agreed to the continued validity, 
pending their revision, of the instnimcnts in force at die time 
of the dissolution of the Union. The line which His Majesty’s 
Govemmcni took then was not the same as in the case of 
Finland In 1920, but was based on the Norway/Sweden 
precedent of 1905; in any ease, the circumstances were some¬ 
what different as Iceland under the union witli Denmark ivas 
a free and sovereign State—^which was not the ease of Finland 
under Russia — and the Act of Union provided for application 
to Iceland of Denmark’s treaties prior to the union and 
arranged for their applicadon, with Icelandic consent, after 
the union. 

The relations between free India and the Princely States 
arc another problem of great importance and complexity. 

It has been suggested that this should be one of the matters 
to be dealt with in the proposed treaty between the United 
Kingdom and India. Professor Coupland • prefen that any 
guarantees required in this connection should be embodied 
in the constitution itself as ihe law of the land, rather than 
in any treaty. Whether they are ultimately to be embodied 
in the treaty or in the constitution, we have now to consider 
the question what the prorisions themselves should be. 

For our purposes it may be postulated that tlierc should be 
established as soon as possible an Indian Union with the fuU 
status and powers of a Domimon and consisting, initially, of 
some or all of the existing British Indian provinces; but that 
the Indian States, or at least some of them, will initially stand 
out of the Union. The subject to be discussed is the relations 
of these Indian States sis^a-uis the proposed Indian Dominion. 


■ Tilt Fidi^t aj /juttf, p. 1S2. 
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Under the 1935 constitution the relations of the Indian 
States are with the Crown j disc haring its functions in this 
behalf (which may for brevity be referred to as the “ para- 
mountcy functions'') tlirough the Crown representative and 
his officers of the Political Department. The office of the 
Crow^n representative is at present distinct from that of the 
Governor-General, although both offices are held by the same 
person. In abstract theory it will be possible to maintain the 
same position under the proposed Dominion constitution; 
that 15 to say^ it will be theoretically possible to vest the 
paramountcy functions in an authority distinct from the head 
of die DoTninion; but there will be formidable and indeed 
insuperable difficulties in practice. For example, if this exter¬ 
nal authority, whom ivc may continue to cal! the Grown 
representative, desired to implement certain paramountcy 
obligadons, he would find himself without the means of doing 
so except with the co-opcradoii of the Dominion government^ 
a co-operation which is not likely to be forthcoming if the 
Dominion is kept out of the paramountcy field. Thus, if the 
Crown representative required troops to be sent to a parti¬ 
cular State to quel] disorder, the DomJtuoti might refuse to 
supply liim with the neccssar>^ troops; and cvea if he w-cre, in 
some way, tumished with troops of his ow^n, the Dominion 
might refuse the use of its railways or other means of trans^ 
port for the movement of the troops to the required place. 

Again, there may be a treaty obligadon by w'hich customs 
dudes levied by the Dominion at British Indian ports on 
goods imported from a foreign country^ for consumption in a 
pardcidar Indian State aj-e to be credited to that State; if 
the Crown representative sought to enforce this obligation, 
die Dominion government might not agree. Similarly, dicrc 
may be agreements in connection with railways or posts and 
telegraphs which the Crown rcprescntadvc w ill be unable to 
implement without the assistance of the Dominion govem- 
ment. Under the existing constitudon the Crown representative 
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IS in a position to discharge his functions because (fl) in 
Scv'cral important matters the Central Government and the 
Central authorities ant required by the constitution to obey 
the Crown representative’s requisitiojis, and (A) both the 
Crown representative and the Central Government arc at 
present subject to the control of the Secretary of Slate, For 
examples of (a) see section 145 of the Government of India 
Act of 1935, which requires the Federation to pay to His 
Majesty such sums as may be required by the Crmvn 
representative for the discharge of ,parattiountcy functions; 
section ig8 which requires the “ Federal Railway Authority' 
to discharge such functions in relation to railways in an 
Indian State as the Crown representative may entrust to that 
authority; section fi86 which requires the Governor-General 
to furnish such armed forces as the Crown representative 
may require for the discharge of his functions, and so on. 

Wc cannot expect that prm’isions of this kind 'ivUl find 
place in the Ehjminion constitution {for they will be serious 
subtractions from “ Dominion powers ”), nor will the Dominion 
authorities, under the proposed constitution, be subject to 
the control of the Secretary of Slate. It xvill, therefore, be 
impossible in practice to maintain the existing position and 
continue to keep all paiamountcy functions outside the 
Dominion field. On the other hand, any transfer of the 
paramountcy funclioos to the Dominion without the cfinMnt 
of the Princes may be resisted by them on grounds familiar 
to most students of tliis sul^ect—-sec^ for example, paragraph 
58 of the Report of the Indian States Committee, 1928-29 
(the Butler Committee). 

Wc have, therefore, to discover some way of reconciling this 
conflict. A we media lliat su^csts itself may be detailed here. 

The first step is to transfer all the paramountcy functions 
to the Dominion government, to be exercised, in the usual 
way, by the head of die Dominion gpvcmmctit upon the 
advice of a responsible minister, who for brevity may be 
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referrtid to as the paramountc^^ minister. Whatc\Tr quali- 
ficadDns and safeguards may be suggested by way of softening 
the blow, this step seems inevitable^ As a ncecssar>^ con¬ 
sequence of this step, the constitution will have to provide 
that the rights and obligations of ihc Crown under the 
treaties, agreements and sanads with Indian States (aU of 
which may conveniendy be referred to as treaties ”), will 
be the rights and obligations of the Dominion. There is> 
constitutionally speaJdng, no difficulty or inappropriateness 
in such a pro vision t for example, secdon 132 of the British 
North America Act, 1867, which is the Constitudon Act of 
Canada, provides; *'The Parliament and Government of 
Canada shall have all pow'crs necessary or proper for per- 
fonning the obligations of Canada or of any province thereof, 
as part of the British Empire, towards foreign countries 
arising under treaties between the Empire and such foreign 
countries 

Even assuming that all the treaties with the Indian States 
were on behalf of the Crown, there can be no objecdon to the 
Crown discharging its obligadons through one agent rather 
than through another, so long as the obligations arc dis¬ 
charged^ In the welhktiown case Wiilmm v, Howarih^ [t£P5] 
A- C. 5513 the plaintiff claimed losh* a day as his pay on 
a contract between him and the New Souili Wales Govern¬ 
ment, out of which he had received only 5sh- 6d. a day from 
the colony and he accordingly brought an action for the 
balance. It transpired that he had received the balance of 
jjsh. 6d* a day from the Imperial Government. It was held 
in effect that both govern men ts were agents of the Crown 
and the Crown had satisfied its obligations through one or 
the other ol them. From the point of view of the Princes^ 
therefore, it is immaterial whether the treaty obUgatiotis are 
earned out by the Crown through the Dominion government 
or through a Crown representative distinct from the Domi¬ 
nion government. 
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From the point of view of the Dominion, loo, there should 
bo no objection lo accepting the treaty obligations, just as 
Canada accepted them in the provision quoted above In 
thU connection, it b worth while noting that in clause 5 
the recommendations contained in the report ^ ^ 
Parties’ Conference, 1928 (often referred to as the Nehru 
Report) it was provided that the Commonwealth of India 
“shall ejtercbe the same rights in relation to, and dis¬ 
charge the same obligations towards, Indian StatM ansmg 
out of treaties or otherwise, as the Government of India has 
hitherto exercbed and discharged them . 

The Princes may not, however, agree to such a transfer as 
is proposed in the last preceding paragaraph owing to a fear 
of the unknown. By w ay of assuaging their fears the following 
safeguards may be gmntcd to them i 

(A) A soft guard on the linn of tfmt centaitud in the schedule 
to the South Africa Act of 1909. 

It may be observed, at the outset, that South Africa is a 
full-fledged Dominion and the schedule in question b, there¬ 
fore, no subtraction from Dominion status. TliC schedule 
deals inter alia, with certain arrangements for the govern¬ 
ment of any protectorate that may be transferred to t^hc 

South African Dominion. Broadly speaking, it providH that 

the territory so transictred shall be adrmnbtered y t c 
Prime Minister, advised by a Commission of not less than 
three members. The Govemor-Gencral, of course, acts upon 
the advice of the Prime Minister but the Prime Minister is 
not bound by the advice of the Commission. Whether he 
accepts the adv-lce of the Comimsslon or not, he is bound in 
any matter, other tlian routine, relating to the admimstrahon 
of the territories to consult the Commbsioo. If he does not 
accept the recommendation of the Commission, he has to 
place the case before the Goveraor-Gencral-in-Council wi* 
the views of the Commission as well as hb own, and then the 
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Govemor^GeneraMn-Council decide the matter; but even 
then the CoinTnissiori can demand that the entire case should 
be laid before both Houses of the le^slature. It may be 
possible to have a similar provision in India ^vixh respect to 
Indian States: the paramountcy functions will be CKerciscd 
by the head of the Dominion on the advice of the para¬ 
mountcy minister; but it may be provided that, in all except 
routine matters^ the minister most consult a Commission of 
prescribed composition and in case ofa difference of opinion 
it may be laid dov^m that the case must be considered by the 
Dominion government as a whole, and possibly even reported 
to the legislature, if so required by the Commission. It will not 
be possible to carry this safeguard any further without sub¬ 
tracting from Domimon responsibility. The exact composition 
of such a Commi^on is a matter for discussion, if tbc 
principle is accepted. 

(B) A safeguard wUh regard to i/te interpretaiim of irealies. 

One of the complaints of the Princes even under the 
present constitution has been with regard to the interpreta¬ 
tion of their treaties^ They have represented &om time to 
time that when tliere 1$ a dispute as to the meamng of 
a treaty provision falling within certain categories, the 
Crown representative must, if &o requested by a Ruler, refer 
the matter to arbitration^ These representations have not so 
far been accepted, but wc can go some way towards accept* 
ing them in connection with the establishment of the new 
Dominion. 

Hitherto, the Crown, that is to say, the Crown representa- 
rive, subject to the control of the Secretary of State, has been 
the fmal interpreter of the treatits with Indian States^ The 
principles of interpretation are now fairly established. The 
text of the treaty has of course to be followed; but Jtt addition 
to the text due regajrd has to be paid to usage and sufferance, 
changes of circumstance and the paratnount interests of the 
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subjects of tlie State and of India as a whole. So long as these 
principles (and any others that are at present being obsci^'ed) 
are dearly laid down^ their application to a particular case 
can safely be entrusted to judicial authority such as the 
Federal Court* Indeed, the Federal Court will be in a better 
position to give an opimon because it will have tht: advantage 
of hearing both sides. It h sometimes said that courts are not 
proper tribunal for interpreting treaties, but courts do 
interpret diem sometimes even now. 

For example^ in Forester u* the Semla^ of ^iaie (L. R, Supple¬ 
mentary Volume L A. lo) the Privy Council had to construe 
a treaty or agreement with Begum Summroo made in 1805 
for the purpose of deciding whether she was a sovereign 
Princess or a mere tenure-holder. It was decided that she 
was a mere tenure-hokler. Again, in the case of Muhammad 
Tusuf-ud-din r* Queen Empress (1897) 24 I- A. 137, the Privy 
Council had to construe an agreement contained in some 
correspondence between the British Government and the 
Nizam of Hyderabad* Perhaps the best example of a court 
interpreting a treaty, not merely in the light of the text of ihe 
treaty* but also of usage and of national interests, is fumisihed 
by the American case £?. Rcbertson (1887) 124 U. S* 

jgOi In this case the Supreme Court of the United Slates had 
to interpret a “ most favoured nation clause” contained in a 
treaty between the United Slates and San Oomlngo. The 
court departed from the literal meaning of the clause, after 
considering a similar treaty made iviih Denmark and the 
injurious consequences upon the national interests of the 
Umted States that would result from a literal interpretation. 
In a recent English ease Stoek u. Fuhlic Trustee (1921) 2 Ch^Sy, 
the court did not hsitate to interpret certain provisions of 
the Treaty of Versailles in spite of a suggestion from the 
Solicitor-General that as the treaty was an internationaJ 
document, the interpretation should be left to the high con¬ 
tracting parties. 
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These examples might suffice to show that a court like the 
Federal Court would not be an inappropriate authority to 
advise the head of the I>oiiunion government upon the inter¬ 
pretation of disputed ireaty provisions* All that would be 
required for this purpose would be a provision, on the lines 
of section 213 of the present Government of India Act^ en¬ 
larged so as to cover disputes relating to treaties with Indian 
States, Such a provision would not detract from Ekuniuion 
status in the leasts while at the same time it might go a long 
way towards reconciling the Princes to the new order, A 
similar provtsion occurs in clause 85 of the recotrnnendations 
in the Nehru Repon which hm already been referred to. The 
provision runs as follows: “ In case of any difference betw^een 
the Commonwealth and any Indian State on any matter 
arising out of treaties, engagements, smads or similar other 
documents^ the Govemor-General-in-Council may, with the 
consent of the State concerned, refer the said matter to the 
Supreme Court for its decisionIt will be noticed that this 
provision goes even further than has now been suggested, 
inasmuch as it vests the powder of final dccirion in the Supreme 
Court, whereas what is now suggested is that the Federal 
Court should be asked for an advisorj'' opinion. 
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THE CONSTITUTION OF BURMA 

[In Jraming ihf qf indip^ndent Burm^^ Sri M- 

Ran played a signijicaiit part. General the _pmg and 

hrilliant Head of the post-war Burma Government^ passed through 
Pfew Delhi in the (losing weeks of 1946 on his way to London 
/or a discussion 0/his count^^s future with the Labour Ca^m- 
meat. In Pitw Delhi he showed a keen interest in the procedure 
and mechanism of the Indian Constituent Assembtj and consulted 
Sri B. jV. Rau on tite practieahilitj of setting up in Burma similar 
machine^^ for framing her constitution. Following the dis- 
cussiorii General Aung San appointed a Constitutional Admser 
for Burma early in J947, The latter visited Pfew Delhi and had 
prolonged consultations with Sri B. Pf. Rau^ as a result of wkieh 
the frst draft of the constitution was prepared and taken to 
Rangoon in May 1947. It was adopted bj Burma's Constituent 
Assembly on the ^^th September of ikaiyear—a most creditable 
ac hie lament despite the severe shock to the administration in 
consequence of the ossasstmtion of General A ung San and some 
of his Cabinet colleagues in July 1947* The article reproduced 
below urns originally written ^ Sri B. Rau for the Indi a 
Quarterly, the journal of the Indian Council of World 
Afairs^ It is included in (his oolume with the permission of the 
Council.] 

The Constitution of Burma^ which came into force on 
January 4, 1948* has many features of great interest to the 
constitution-maker* In form and content, in magnanimous 
treatment of special regions and racial groups, and in speed 
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of enactmctUj it provides an example well worth our attention 
at the present time. 

I had the honour of being associated closely with the 
framers of the constitution at almost every' stage* The Con¬ 
stitutional Adviser of Burma came to Delhi in April 1947+ 
for discussion and collection of material; a first draft of the 
new constitution was then prepared and he took it back with 
him to Rangoon in May. There it underwent certain modi¬ 
fications and its provisions^ as so rnodified, were accepted in 
substance by the Ckjnstituent Assembly of Burma* A drafiing 
committee was then ap|x>inted to give it final shape. The 
committee sat for about a fortnight in August and Septem¬ 
ber- The Constituent Assembly passed it on September 24, 
^947i a provision that it vvould come into operation 

on such date as the provisional President might announce by 
prodamation. On December lo* 1947, the Parliament of the 
United Kingdom passed the Burma Independence Act, recog¬ 
nising Burma as an independent country with effect from 
January 4, 1948. Accordingly, this date was proclaimed for 
the commencement of the new constitution. Tlius the whole 
process from ^tart to finish 1 including the enactment of the 
constitution and of auxiliary legislation (such as the Burma 
Judiciary Act) by die Constituent Assembly and of the 
independence statute by the British Parliament, occupied no 
more dian about eight months^ in spite of the interruption 
caused by the assassinations of July 1947. 

The consdtution is bilingual in form as required by section 
217; that is to say, two copies of it have been madc^ one in 
Burmese and the other in English^ both of them signed by 
the President of the Constituent Assembly and kept for 
record in the office of the Registrar of the Supreme Court- 
Both are said to be “conclusive evidence” of the provi¬ 
sions of the constitution, so that neither by itK;If is the 
authoritative version and each wUl have to be interpreted 
in die light of the other. 
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Let us proceed to glance briefly at the contents of the new 
constituiioii. The preamble runs; 

We, the people or Burma including ilie Frontier Areas 
and the Karenni Stales, dctcrTniiii!d to establish in strength 
and unity a sovereign Inceeendent State, to maintaitx 
social order on the basis of the eternal principles of Justice^^ 
Liberty Equality and to guarantee and secure to aJl 
citizens Justice, social, economic and political, Ltbertv of 
thought, expression^ belief* faith* worship* vocation, associ¬ 
ation and action; Equality of status* of opportunity and 
before the law, our Constituent Asembly this tenth 
day of Thadingy^ut w^axing* 1309 b*e. (tw enty^fourth day 
of September 1947 a.d.), do hereby adopt, enact and 

01VE TO OURSELV'ES THIS CONYTTrUTION. 

The phrasing is taken from the Objectives resolution of the 
Indian Constituent Assembly passed in January 1947, while 
the final words are borrowed from the preamble to the 
Constitution of Ireland. 

Chapter I relates to the form of the new constitution. 
Burma is described as a sovereign independent republic to be 
known as the Union of Burma* ^vith sovereignty riding in 
the people. Symbolic of this Union is the national flag 
described in section 215: a rectangle of red with a canton of 
dark blue displaying a five*-pointed large white star, with five 
smaller similar stais between the points. Each of the small 
stars represents a special regiod of the Union; there arc five 
such regions* namely, the Shan State, the Kachin State, the 
Karenni State, the Chin Division, and the rest of Burma 
w-hich forms the central regiou^ The laigc star stands for the 
entire Union. The constitution contains spectaJ procdsiom 
for the administration of each of the peripheral regiom as 
well as of the entire Union. 

Chapter II deals with citizenship and fundamental rights. 
The Citizenship provision is somewhat complicated* Burmese 
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blood rather than birth on Burmese soil being the main tesl^ 
z\s regards persons of oon-Biimi^e blood, the conditions for 
dd^emhip are: 

(1) they must have been born in territory' which at the 
date of their birth was British; 

(2) they must have resided in Union territory for a perinid 
of at least eight years in the ten yean imrriediatcly 
preceding the conimencemejU of the constitudon, or 
immediately preceding January I, 1942, this latter 
alternative being for the benefit of those who had to 
leave Borma during the Japanese occupation j 

(3) they must intend to make Biuma their pjermament 
abode^ 

(4) they^ must signify their election of Burma citizenship in 
the manner and within the time prescribed by law^ 

Most of the Indians now in Burma vserc either bom 
in pre-parddon India or in Buima and their position 
needs attention. If the place where they were bom was 
at the dme of their birth British territory^ Chittagong 
or Madras^ but not Travancore or MysorCi the first of 
the above four conditions is satisfied; if they satisfy the 
other three condidoos as well, one of them bdog that they 
must elect Burma citizenship within a prescribed time, thenj 
and not otherwise, they become Burma dtizetis. If they do 
not elect to become Burma cidzens^ dieir nadonaiit>' remains 
what it was+ But if they do become Burma cidzens^ the 
posidon will be different. They will cease to be British subjects 
by virtue of secdon 13 of the British Nationality and Status 
of Aliens Act. And we may anticipate that they will not be 
eli^ble for initial citizenship of the new Indian Union 
cither. For, under the draft Indian Ck>nstitudonp a person 
who, before the date of commencement of the new Constitudon 
of India, acquires the citizenship of a foreign State is not an 
Indian citizen; it follows that if he has elected Buraia 
citizenship, he cannot be an Indian citizen at the inception 
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of the Indian Unionj although it may be possible for him lo 
become one later by naturalisation. There is a demand among 
Indians in Burma that even if, for the time being, they elect 
to be Burma citizens, India should provide a specially easy 
mode of naturalisation for them, if owing to changed circum¬ 
stances they' find it necessary later to migrate back to India. 
This is a matter which the frame rs of the naturahsation law 
of India will have to bear in mind. Another matter worth 
notice concerns persons who, though born, say, in Chittagong 
{of parents and grandparents also bom in the same place) 
and having their permanent abode in Burma at present, do 
not elect to become Burma citizens. What is their nationality ? 
They will retain their status as British subjects; but, assuming 
that India and Pakistan remain within the British Common- 
wcaltb, will such pjcrsons, besides being British subjects, be 
citizens of India or of Pakistan, their birthplace being now 
in Pakistan? Under the draft Indian Constitution they can 
become cidzens of India, provided they acquire a domicile in 
India before the commencement of the new constitution, the 
principle adopted being that, in order to qualify for citizenship 
of the Indian Union at its inception, a person must have some 
kind of territorial connection with the Union, whether by 
birth or descent or domicile. In the case put above, there is 
no such connection by birth or descent—the birthplace of 
the persons concerned and their parents and grandparents 
being in Pakistan territory—and, therefore, at least domicile 
in Indian teiritory must be established. For this purpose, the 
draft Indian Constitution provides special facilities in riew of 
the existing difficulties. If the place of birth in the above case 
was,, say, Madras instead of Chittagong and the persons 
concerned did not elect to become Burma citizens, they 
would, besides remaining British subjects, be citizens of India 
by birth. 

The fundamental rights in the Burma Constitution follow 
closely, both in form and content, those recommended by the 
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Advisory Committee of the Indian Constituent Assembly: 
rights of equality j rights of freedom, rights reiating to rchgionj 
cultural and educational rights, economic rights and rights 
lo constitutional remedies. Occasionally the phrasing is more 
cautious than that of the corresponding recommendation 
of the Advisory Committee; for example^ the right to 
personaJ liberty is put in the form: “No citizen shall be 
deprived of his personal liberty save In accordance with 
Jaw”, This follows the provision in the Irish Constitution. 
It is open to the criticism that it leaves the legislature 
free to make any law to curtail personal liberty. But wc 
have to remember that Burma has a very difitcuk law-and- 
order situation to face and that conditions in the county^ as 
evidenced by the assassinahons of July 1947, arc far from 
normal; they may have to be dealt with by exceptional 
measures; to fetter the discretion of the legislature In these 
circumstances may well have seemed to the framers of the 
constitution to be unwise^ 

Freedom,of religion is circumscribed by the salutary warn¬ 
ing, “ The abuse of religion for political purposes is forbidden; 
and any act which is intended or h likely to promote feelings 
of hatred, enmity or discord between racial or religious com¬ 
munities or sects is contrary to this constitution and may be 
made punishable by law 

Among the economic rights guaranteed b that of private 
property^ but it is subject to the folJoiving important limi¬ 
tations : 

No person shall bt^ permitted to use the right of private 
property to the detriment of the general public. 

Private monopolist organisationSi such us cartcb, syndi* 
cates and trusts formed for the purpose of dictating prices 
or for monopolising the market or othcnvisc calculated 
to injure the interests of the national economy, are forbidden. 

Private property may be limited or expropriated if the 
public interest so requires, but only in accordance with law 
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which shall prescribe io which eases anti to what extent 
the owner shall be compensated. 

The right to move the Supreme Court by appropriate- 
proceedings for the enforcement of any of the fundamental 
rights guaranteed by the constitution is also guaranteed, 
except in times of war or insurrection, 

Chapter III deak with the relations of the State to peasants 
and workers and contains the interesting provision that the 
State is the ultimate owner of all land. There is nothing 
revolutionary in this doctrine, because even in England all 
land is ultimately held b>' the Crown. More striking is the 
provision: '‘There can be no large land holdings on any 
basis whatsoever. The maximum size of private land holding 
shall, as soon as circumstances permit, be determined by law 
Chapter IV contains certain directive principl« of State 
policy which are recommended for the general guidance oF 
the State, but are not enforceable in any court of law. They 
correspond to the instrument of instructions with which we 
arc familiar in the Indian Constitution; only, instead of being 
addressed to the Governor-General or the Governor, they are 
addressed to all State authorities, legislative or executive. 
The directive principles embodied in the Burma Constitution 
are on the lines indicated in one of the pamphlets prepared 
for the Indian Constituent Assembly with certain significant 
additions. Among the main additions are the following: 

The State shall ensure disabled ct-Scrvicemen a decent living 
and free occupational training. The children of fallen soldiers 
and children orphaned by war shall be under the special care 
of the State. 

The economic life of the Union shall be planned with the aim 
of increasing the public wealth, of improving the material condi¬ 
tions of the people and raising their cultural level, of consoli' 
dating the independence of the Union and strengthening its- 
defensive capacity. 

The Sute shall direct its policy towards giving material 
assistance to economic organisations not working for private 
29 


450 INDIA’S CONSTITUTION IN THE \fAKINO 


pz^fit. Prcicrcnce shall be given to co^opeirative and similar 
economic organisations, 

The State shall direct its policy towards openition of all 
public uuHty undertakings by itself or local bodies or by people^s 
-ccwjperativc organisations. 

The State shall direct its poiic>^ towards explotlatJon of all 
natural resources in the Union by itself or local bodies or by 
peoples" co-operative organisations. 

Chapter V deals with the President's office. The head of 
the Union is the President^ elected by both Chambers of 
Parliament in joint session by secret ballot. He holds office 
for five years and is eligible for re-election, but no person may 
be President for more than two terms in alL He must be a 
•citizen of the Union, who was, or both of whose parents 
were, bom in Umon territory. He may be impeached for 
high treason, violauon of the constitution, or gross miscxin- 
^uct. The charge is to be preferred by one of the tsvo 
Chambers and investigated by the other; the rraoludon 
preferring the charge as well as the rcsolutioti declaring it 
proved requires a two-tbirds majority; the latter resolution 
operates to remove the President from office. 

The President is intended to be a constitutional head, acting 
for the most part on the advice of the Union Government, 
which consists of the Prime Minister and his colleagues. There 
are, however, certain exceptional matters in which the advice 
of the government is not required or k not sufficient. Among 
vthese exceptional matters are the following: 

(1) The Presidcni has to appoint the Prime Minister on the 
nomination of the Chamber of DeputiG, 

(2) When the Prime Minister has ceased to retain the sup¬ 
port of a majoriiy in the Chamber of Z>eputie 3 , the President 
may refiw to prorogue or dissolve the Chamber on his advice; 
but, in that cventp he must forthwith call upon the Cltambcr 
to nominate a new Prime Minister and if the Chamber Ikib to 

so within fifrecn days, it must be dissolved. 


THE CONSTITUTION OF BURMA 


451 


(3) The Prcsidetil cannoi declare war except with the assent 
of tlie Parliament; hut the government may take preliminary 
steps for the protection of the Union, and the Plwtiamcnt, if 
not sitting, must be summoned to meet at the earliest possible 
date, 

(4) All the judges of the Supreme Court and the High 
Court have to be appointed by the President with the approval 
of both Chambers of Parliament in a juint sitting. 

There is no Vice-President for the Union. Should the office 
■of the President fall vacant, his functions arc to be exercised 
Ijy a Gommission consisting of the Chief Justice of the Union, 
the Speaker of the Chamber of Nationalities and the Speaker 
of the Chamber of Deputies. 

The legislative power of the Union is vested in the Umon 
Parliament which consists of the President, the Chamber of 
Deputies (the Lower House), and the Cliamber of National¬ 
ities (the Upper House). Parliament must meet at least once 
in every year and at intervals of less than twelve months. 
There is an enabling provision for payment of members. j\ny 
properly qualification for membership of Parliament or for 
the parliamentary franchise is prohibited; so, too, any dis¬ 
qualification on the ground of sex, race, or religion, except 
that members of any religious order may be debarred by law 
from standing for election or voting. Every citizen who has 
completed the age of twen ty-one years and who is not placed 
under any disability or incapacity by the constitution or by 
law is eligible for membership of Parliament. Every citizen 
who has completed the age of eighteen years and who » not 
disqualified by law on the ground of insolvency or 

unsoundness of mind or crime) has the right to vote at 
parliamentary elections. Voting is to be by secret ballot. 
Electoral disiricU are to be equal as far as possible; more 
precisely, “ the ratio between the number of members to be 
elected at any time for a constituency and the population of 
that constituency as ascertained at the last preceding census 
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fhall^ so far as practicable, be the same for all constituencies 
throughout the Union, except in the case of the consti¬ 
tuencies of the special Division of the Chins and the KarennI 
Statc^ in respect of which the ratio may be higher”* Polling 
at evTry general election must be on the same day throughout 
the Union- 

The Chamber of Nationalities consists of 125 members and 
the Chamber of Deputies about tvvice that number* Repre¬ 
sentation to the Chamber of Deputies is on the basis of popu¬ 
lation^ The population of Burma being about 17,000,000, a 
total membership of 250 would mean one member for every 
68,000 of the population, which is about half-way between 
the maximum and minimum limits laid down in the con¬ 
stitution. The normal life of the legislature is four yeart, a 
dissolution of the Chamber of Deputies operating also as a 
dissolution of the Chamber of Nationalities. The composition 
of the Chamber of Nationalities is prescribed in a schedule to 
the constitution^ Of the 125 seats in that Chamber, 35 are 
allotted to the Shan State, 12 to the Kachin State, eight to 
the special Division of the Chins, three to the Karenni State, 
24 to the Karens, and the remaining 53 to the remaining 
territories of the Union. All the representatives from the Shan 
State in the Chamber of Nationalities arc to be elected by the 
Saophas or Chiefs of the Shan State from among themselves: 
the Saophas arc not eligible for membership lu the Chamber 
of Deputies. There arc similar provLriorts for the Karenni 
State- 

Money Bills can be initiated only in the Chamber of 
Deputies. Every such Bill, after being passed by the Chamber 
of Deputies, is to be sent to the Chamber of Nationalities for 
its recommendations. If it is not returned by the Chamber of 
Nationalities to the Chamber of Deputies within 21 days, or 
is returned within that period with recommendations which 
the Chamber of Deputies docs not accept, it is deemed to 
have been passed by both Chambers at the expiration of that 
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period. Other Bills may be imUated in either Chamber; if 
one Chamber passes it and the other Chamber rejects or fails 
to pass it, or passes it with amendmen ts to which the Chamber 
where the Bill originated will not agree, the President has to 
convene a joint sitting of the two Chambers, and if it is passed 
by a majority of the total number of members of both Cham¬ 
bers present and voting, it is deemed to have been passed by 
both Chambers. 

Chaplets VI and VII deal respectively with the Union 
Parliament and the Union Government. The Burma Con¬ 
stitution follows the Constitution of Ireland in seeking to 
reduce to statutory form the conventions of responsible 
government. The provision relating to the appointment of 
the Prime Minister has already been mentioned, as also one 
of the provisions relating to dissolution; the foimer certainly 
differs from the convention in England and so too, probably, 
the latter. The following provisions may also be noticed in 
this connection; 

I la. The government shall be oollMtively responsible to 
the Chamber of Deputies. 

117. (Ij The Prime Minister may resign from office at any 

time by placing his resignation in the hands of the 
President. 

(2) Any other membea' of the govenuncm may resign 
by placing his resignation in the hands of the 
Prime Minister for submission to the President and 
the resignation shall take effect upon its being 
accepted by the President under the nest succeeding 
sub-section, 

(3) The President shall accept the resignation of a mem¬ 
ber of the govcmmeni other than the Prime Minis¬ 
ter, if so advised by the Prime Minister. 

118. The Prime Minister may, at any time, for reasons 
which to him seem suffident, request a member of the govern¬ 
ment to resign; should the member concerned lail to comply 
vnth the request, his appointment shall be termimted by the 
President if the Prime Minister so advises. 
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119 i. Tht Ptiinc Ailinister sliaJl resign from office upon his 
ceasing to retain the support oF a majority in the Chajtiber 
of Deputies^ unless on his advice the President dissolv'os the 
Parliament under section 57 and, on the rc-assembiy of the 
Parliament after the dissolution, the Prime Minister secures the 
support of a majority' in the Chamber of Deputies. 

120. (1) If the Prime Minister at any time resigns from ofRce, 
the other members of the gov'emment shaJ] be deemed also 
to have resigned fhim office, but the Prime Minister and the 
other meml}er5 of the gov'emment shall continue to carry' on 
their duties until their* successors shaJL hav^e been appointed^ 

The distributiori of legislative power between the Union 
and the units is, subject to cettain exceptions, on the Cana¬ 
dian tnodef; that is to say^ there are only two legislative lists,, 
a Union list and a State list, any matter not enumerated In 
the latter being allocated to the former. Thus what is called 
the residuary power belongs to the Centre^ Broadly speaking* 
the subjects which in the present Indian Constitution fall in 
the provincial legisladve list fall under the Burma Constitu¬ 
tion in the State list and the rest in the Union list. Any State 
Council [w'hich is the name of the State iegislature) may, by 
resolution, surrender any of its powers or territories to 
the Union. 

Chapter IX deals ydih. the Slates and other semi-auto- 
nomous areas. There arc at present three States with special 
Councils for legislating on State subjects: the Shan State, the 
K.achin State and the Karcnni Statc^ For the rest of the 
UnioUj comprising by far the larger part of its area, Uic 
Union Parliament is the only legislature, whether the subject 
be in the Union list or not. It is as if the larger part of 
India, under the present constitution, consisted of Chief 
Commissioners^ provinces, or as if tlic larger part of the United 
States of America consisted of "territories"' instead of 
States”* Another noteworthy feature of the Burma Con- 
stituiion IS that (^ach State Coiinci! consists entirely of the 
representatives of the particular State concerned in the Union 
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ParUamctiu In other words, what may be ctUled the State 
Committee of the Union Parliament is the legislature of the 
State for purely State subjects. It will be remembered that in 
the British Padiament. Bilk relating exclusively to Scotland 
are referred to a Grand Committee including all the Scots 
members; the Burma Constitution has adopted the same 
idea. And just as there is a Secretary of State for Scotl^d 
in die British Cabinet to deal with Scottish affairs, each of 
the above States in Burma has a special minister in the Union 
Cabinet to deal with the affairs of the State. I bus, section 
i6o, which relates to the Shan State, provides: 

A member of the Union Government to be known as the 
Minister for the Shan State shall be appointed by the 
President on the nomination of the Prime Minister acting 
in consultation with the Shan State CoimcU from among 
the membcR! of the Parliament rcprcsentiiig the Shan Sute. 


The minister so appointed is ako the executive head of the 
State. In other words, just as the representative of the 
State in the Union Parliament constitute the legidaturc for 
the State, the minister for the State in the Union ^bmet is 
the cxecuUve head of the State in such matters. The head ol 
the State is required to consult the State Council m all matters 
relating to the State and in order to facilitate this consulta¬ 
tion, the State Council is required, at its first meeting after a 
general election, to elect &om among its membe^ 
a Cabinet of State ministers to aid and advise the head of the 


State in the exercise of his powers. 

Besides the State legislative list, the constitution contains 
a State revenue list, the object of which is to indicate what 
sources of revenue arc to be allocated to the States. It^y 
happen that although for purposes of legislation a subjMt 
falls in the Union list, the revenue arising from it ^nust be 
allocated to the States, as in the case of forests. Bmidra the 
revenues allocated to the States, the Union may make grants 
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to tKe States out of its own, rcveniics upon iJie rccommenda'* 
tion of any board or other authority appointed for the 
purpose. 

In addition to the three States named atMve, there arc 
two special areas known respectively as the KaAv-thuday 
Region and the Chin Division. Each of these arcas^ though 
not a regular State with powders of legislation^ has a con^ 
'sidcrable measure of regional autonomy. XhuSp section 
197 provides: 

197 . ( 1 ) A Chin Aflairs Council shall be constituted con- 
^sting of all the members of the Parliament representing the 
Chins. ^ ® 

(2) A member of the Union Government to be known 
as ^ the Minister for Chin AHairs shall be appointed by the 
President on the nomination of the Prime Minister, acting in 
•consultation with the Chin Affairs Council, from amongst the 
members of the Parliament representing the Chins. 

( 3 ) Subject to the powers of the Union Govemmeivl— 

(i) the general administration of the Special Division, 

and in particular all matters relating to recruit¬ 
ment to the Civil Servicfa in the Special Division, 
to postings and transJers and to disciplinary 
matters relating to these Services, and 

(11) all matters relating to schools and cultural insti¬ 
tutions in the Special Division, 

shall be under the superintenidence, direction and control of 
the Miniatcr for Chin Afburs. 

^ { 4 J The Chin Ah^rs Council shall aid and advise the 

minister in the discharge of hb duties. 

( 5 ) Any member of the Council who shall have ceased 
to be a member of the Parliament shall he deemed 10 have 
vacated his scat In the Council, but he may continue to carry 
on his duties uutil his successor shall have been elccteil 

One sigTuficant limitation on the autonoitiy, whether of 
States or of the other special areas mentioned, is expressly 
prescribed in the constitution: 
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No military, naval or air forces, or any military or semi- 
military organisation of any kind {not being a police force 
maintained under the authority of any unit solely for duties 
connected with the maintenance of public order) other 
than the forces raised and maintained by the Union with 
the consent of the Parliament shall be raised or main- 
tmned for any purpose whatsoever. 

It is important to distinguish the Karcnni State from the 
Karen State, of which one often reads in the daily press. The 
Karenni State consists of three small principalities which in 
the old days w'crc non-Bridsh territory, rather like the smaller 
Indian Stat^ in India' these principalities now form a single 
State and a unit of the Burma Union. But the constitution 
also provides for the ultimate creation of a larger State to be 
known as the Karen State; this is to consist of the existing 
Karenni State and the special region of Kaw-thu-lay which 
was part of British Burma. This larger State is to be consti¬ 
tuted if the majority of the people of these areas and of the 
Karens living in Burma outside these areas so desire. The 
demand for the larger State is, therdbre, not to be regarded 
as an attempt to disrupt the Union; on the other hand, it is 
something which is recognised and provided for in the con¬ 
stitution itself. 

The procedure for amendment of the constitution is laid 
down in Chapter XI. Every proposal for the amendment of 
the constitution has to be in the form of a Bill. 

209.(1) Such Bill may be initiated in either Chamber of 
the Parliauicnt. 

(2) Afier it has beai passed by each of the Chambers 
of the Parliament, the Bill shall be considered by 
both Chambers in joint sitting. 

(3) The Bill shall be deemed to have been passed by 
both Chambers in joint silting only when not less 
than two-thirds of the then memben of both Cham¬ 
bers have voted in its fovour. 
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( 4 ) A Bill which seeks lo amend— 

{a) the State list In the third schedule, or 

(A) the State revenue list in the fourth schcduicp or 
(r) an Act of the Farliament making a dedatation 
under paragraph (iv) of sub-section (1) of section 
74 removing the disqualification of any persons 
of memberahip of the Parliameiit as representatite 
from any of the States shall not he deemed to 
have been passed at the joint sitting of the Cham¬ 
bers, unites a majority of the members present 
and voting, represen ting the State or each of the 
States concerned;^ the case may be, have voted 
in its favour, 

( 5 ) A Bill which seeks to abridge any special rights ton- 
ferred by this constitution on Karens or Chins shall 
not he deemed to have been passed by the Chambeis 
in joint sitting, unless a majority of the members 
present and voUng, representing the Karens or the 
Chins^ as the case may be, have voted m its favour. 

Thus the interests of the States and other special areas are 
suHicientiy safeguarded. 

The judiciary is dealt with in Chapter VIII of the con¬ 
stitution^ which provides for a Supreme Court and a High 
Court, The Supreme Court is the court of hnal appeal and 
exercises^ appellate jurisdiction over the High Court and such 
other courts jis the Union Farhament may by law prescribe 
The High Court is the highest court of original jurisdiction^ 
but may also exercise appellate jurisdiction over subordinate 
courts. The mode of appointment of judges has already been 
mentioned- Qualifications arc prescribed in the constitution 
similar to those in the existing Indian Constitution. The 
age of retirement is not prescribed in the constitution^ 
but has been left, along with other matters such as remu¬ 
neration and peitsioni to be prescribed by a separate law to 
be marie by the ParUamenL A Judge may be removed by the 
President for proved misbehaviour or incapacity, but only 
upon a resolution of both Chambers at a joint sitting after the 
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charge has becQ investigated by a special inbunal of three 
members^ including the Speakers of the two Chambers. 

The Supreme Court has, in addition to its appellate juris¬ 
diction, an advisory Jurisdiction in respect of importatii 
questions of law referred to ii by the President. The con¬ 
stitution spedhcaily proddes that while the High Court may 
sit in the capital city of the Union, one or more judges of the 
High Court must sit in such place in the Shan State as the 
President may, aflcr consultation with the Chief Justice of the 
Umon^ from time to dme appoint. Here, again, the solicitude 
of the framers of the constitution for the interests of the 
State is evident* 

It will be noticed from what has been said that the 
relationship between the Union and the units in Burma is 
very closc^ closer than in Canada and much closer than in 
the U*S,A. ; for, not only arc the residuar>' powers vested in. 
the Centre, but even the legislatures and the executive heads 
of the States are drawn from the Central legislature and the- 
Central Cabinet. 

We now come to an unusual feature of the constitution: 
the Union is not indissoluble. The Shan State and the 
Karcnni State—but not the Kachin State—have been given 
die right to secede, but the right is not to be exercised 
during the first ten years of the Union. The procedure for 
secession is laid down in Chapter X thus; 

203 .( 1 ) Any State to exercise the right of secession 

shall have a resolution to that effect passed by its 
State CounciL No such resolution shall be deemed 
to have been passed unl^ not less than two-thirds 
of the total number of members of the State Council 
concerned have voted in its favour* 

( 2 ) The head of the State concerned shall notify the 
President of any such resolution passed by the 
CoundJ and shall send him a copy of such 
resolution certified by the Chfurraan of the Council 
by which it was passed. 
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204 . The President shall thereupon order a plebiscite 
to be taken for the purpose of ascertaining the will 
of the people of the State concerned, 

205 . The Prusident shall appoint a Plebiscite Com¬ 
mission consisting of an equal number of 
members representing the Union and the 
State Concerned in order to supervise tlte 
plebiscite. 

The first general election under the new constitution is to 
be held within eighteen months from the date of its coming 
into operarion (January 4, 194B), In the meantime^ the 
’Constituent Assembly will itself function as the provisional 
Union Parliament and there is also a provisional President 
as w^ell as a provisional government 
In all these different ways—by constitutional experiments, 
by sympathetic understanding and treatment of the problems 
ofspedal areas, by generous dealing with sensitive minorities— 
Burma has not only averted any partition of her territories, 
but has fashioned them all into a close-knit unity* The 36 
Shan States, the two Wa States, the three Karenni States, 
the Karen Region and the Chin Division^ some of which 
threatened to break away at one stage and were a source of 
considerable anxieiyj have been quietly and without fuss 
integrated along with the rest of Burma into a close Union. 
It is true that there is a qualified right of secession, and other 
difficulties, not yet suspecteds. may arise; but the magnanimity 
with which the Constituent Assembly elected one of the Shan 
Chicls, first as its Prsident and then as the provisional 
President of the new Union, augurs well for the future. The 
credit for this achievement belongs in large measure to 
Burma^s great leader, the Bogyoke, whose assassination in 
.July last filled the country with grief and anxiety. But the 
tragedy has only served to bind the Burmese people closer 
together and he rules them from the grave even more than 
he did during life. 
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And so the new Union has been launched. The captain 
and the crew arc all young men full of high tdcaU and eager 
hope; and India, which may daim in a sense to be their 
spiritual home, will watch their pre^eas with sympathy 
and goodwill. 
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APPENDIX—A 


STATEMENT OF THE CABINET MISSION AND THE 
VICEROY* MAY 16, 1946 

L On Marth loth last* just licfore the despatch of tlie 
Cabinet Dclcgadoii to India, Mr. (now Earl) Attlee, the British 
prime Minister, used these words: 

My €oUe{igius aw going (& frtdia mth ih ini^nti&n &f ming ihiir 
tiimesi endeauffins Mp hfr to attain her as spudily and Jidfy 

as possible. What form of goprmmat ts to replace the^ present rf^W £f 
for India to decide; but tna desist is to help her to set np forthwith the 
joachinery for tanking that decision* . , 1 hope that India and her 

people may elect to remain within the British Commonwealth. I £3Jn 
refiflin that they wilt fad great advantages in doing so. . * - But if 
she does so etectj it must be by her own fee will. The British Comwwfl- 
wealth and Empire is not bomd together by chains of exiemat com¬ 
pulsion. It it a free association of fee If, on the other hand, 

she elects for independencCj in oisr cieiv she has a right to do so. It wilt 
be for us to help to make the transition as smooth and ea^ af possible. 

2, Charged in these liistoric words we—the Cabinet Minis¬ 
ters and the Viccroy-^havc done our utmost to assist the two 
main political parties to reach agreement upon the fundamental 
issue of the iiniiy or division oF India, After prolonged discussions 
in New Delhi we succeeded in bringing the Congress and the 
Muslim League together in conference at Simla. There was a 
full e-Hchangc of \icws and both parties were prepared to make 
considerable concessions In order to try and reach a settlement; 
but it iihinmtely proved impossible to close the remainder of the 
gap between the parties and so no agrcendcnt could be concluded. 
Since no agreement has been reached we feel that it ia our duty 
to put for>vari what we consider are the best airangcmentfi. 

30 
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possible to ensure a speed}' setting up of the new CDnstitution. 
This statement is made with the full approval of His Majesty’s 
Government in the United Kingdom. 

X We have aeoordingty decided that immediate arrange- 
ments should be made whereby Indians may decide the future 
constitution of India and an interim government may be set up 
at once to carry on the administration ofEriiish India until such 
time as a new constitution can be brought into being. We have 
endeavoured to be just to the smaller as well as to the larger 
sections of the people; and to recommend a solutioia which will 
lead to a practicable way of gi>veming the India of the future 
and will give a sound basis for defence and a good opportunity 
for progress in the social, political and economic fields. 

4 . It is not iuLcaded in this statement to review the volu¬ 
minous evidence that has been submitted to the Mission; but it is 
right that w*e should state that it has shown an almost universal 
dcsirCy outside the supporters of the Muslim League, for the unity 
of India. 

5 . This consideration did not^ however^ deter us Irom 
c^tamining closely and impartially the possibility of a parddon 
of India; since we were greatly Impressed by the vcr>^ genuine 
and acute anxiety of the Mnshim lest they should find themselves 
subjected to a perpetual HJndU'majority rule. 

This leeling has become so strong and widespread amongst 
die Muslims tltat it cannot be allayed by mere paper saleguards- 
If there is to be internal peace in India it must be secured by 
measures which will assure to the Muslims control in all matters 
vital to their culture^ religion and economic or other interests, 

6 * We, therefore, examined in the first instance the question 
of a separate and fully independent sovereign State of Fakistait as 
claimed fay the Muslim League, Such a Pakistan would comprise 
tw'o areas; one in the north-west consisting of the provinces of 
the Panjab, Sind, North-West Frontier and British Baluchistan; 
the other in tlie north-cast consisting of the provinces of Bengal 
and Assam. The League were prepared to consider adjustment 
of boundaries at a later stage, but insisted that the principle of 
Pakistan should first be acknow^lcdgedh The argument for a 
separate State of Pakistan was based, first, upon the nght of the 
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Muslim luajority to decide ihcir method of government according 
to their wishes j and secondly, upon (he necessity to include 
substantial areas in wWch Muslims are in a minority, in order to 
make Pakistan administratively and economically workable- 

The size of (be non-Muslim minorities in a Pakistan com¬ 
prising the whole of (he six provinces enumerated above would be 
very considerable as the following figures show: * 


Xohth-We3TEhu\ Area 

Muslim 

Non-Musum 

Panjab 

NoriiiAVcst Frontitr Pro^iiict ... 
Sind 

British Bduchistan 

16,217,242 

2,788,797 

3,208,325 

438,930 

12,201,577 

249,270 

1,326,683 

62,701 


22,653,294 

13,840,231 


6207% 

37-93% 

NoRTH-EASTfift^i Area 

MuSLtM 

Nox-Musum 

Bengal 

Aa&am 

33.005,434 

3,442,479 

27,301,091 

6.762,254 


36,447,913 

34,063,345 

51-69% 

48-31% 


The Muslim minorities in the remainder of British India number 
some 20 million dispersed amongst a total population of 188 
million. 

These figures show that the setting up of a separate sovereign 
State of Pakistan on the lines claimed by the Muslim League 
would not solve the communal minority problem; nor can we see 
any justification Ibr including within a sovereign Pakistan those 
districts of the Panjab and of Bengal and Assam in wliich the 
population is predominantly non-Mnslim. Every argumettt that 
can be used in favour of Pakistan can equally in our view be used 

• -fMl populaiion figum in itii* uatement are bvin the cennu laken 

in mi. 
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in favour of die €X-cLiisioii of the non-Muslin^ arca^ from Pakblan. 
This point would particularly affeci the position of the SlJdis. 

7 . Wc, therefore, considered whether a smaller sovereign 
Pakistan confined to the Muslim majorlt>' areas alone might be a 
possible basis of compromise. Such a Pakistan is r^arded by the 
Muslim JL^gue as quite impracticable because it would entail 
the exclusion from Pakbtan o( (a) the whole of the Am bala and 
Jullundur divisions in the Panjab; {&) the whole of Assam except 
the district of Sylhet; and (c) a large pan of Western Bengal, 
uiciudmg Calcutta^ in which dty the Muslims form 23 . 6 % of the 
population. Wc ourselves are also conduced that any solution 
which involves a radical partition of <he Panjah and Bengal, as 
this would do^ would Ije contrary to the wishes and intcrcstJ of a 
very large proportion of the inhabitants of these provinces. Bengal 
and the Panjab each has its own common Language and a long 
history and tradition. Moreover* any disHsion of the Panjab would 
of necessity divide the Sikhs, leaving substantial bodies of Sikhs 
on both sides of the boundary'. We have* therefore, been forced to 
the conclunon that neither a larger nor a smaller sovereign State 
of Pakbtan would provide an acceptable solution for the contmimAl 
problem. 

3 . Apart from the great force of the foregoing argumejiti 
there arc weighty administrative, economic and military considera¬ 
tion. The whole of the transportation and postal and telegraph 
s^^tems of India liavc been established on the basis of united 
India. To disintegrate them would gravely Injure both parts of 
India. The case for a united defence b even stronger. The Indian 
armed forces have been liuiU up as a whole for the defence of 
India as a wholes and to break them in two would inflict a deadly 
blow on die long traditions and liigh degree of efficiency of the 
Indian j\rmy and would entail the gravest dangers. The Indian 
Navy and the Indian Air Force vrauld become much less effective. 
The two sections of the suggested Pakistan contain the two most 
vulnerable frontiers in India and for a successful defence in depth 
the area of Pakistan would be InsuiTicient. 

9 ^ A further consideration of importance is the greater 
difficulty which the Indian States would find in associating them-' 
selves with a divided Britbh India^ 
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Id. Fitially, there is the geographical fact tlvat tlie two 
halves of the proposed Pakistan State arc separated by some se ven 
hundred miles and the communications Ijetwecn them both in 
war and peace would be dependent on tbc goodwill of Hindustan. 

11. We are, therefore, unable to advise the British Govern¬ 
ment that the power which at present resides in British itands 
should be handed over to two entirely separate sovereign States. 

12. This decision does not, however, blind us to the very real 
Muslim apprehensions that their cuUtire and political and sodal 
life might become submerged in a purely unitary India, in which 
the Hindus with their greatly .superior numbers must be a domi¬ 
nating element. To meet this the Congress have put forward a 
scheme under which provinces would have full autonomy, subject 
only to a minimum of Central subjects, such as foreign affairs, 
defence and communications. 

Under this scheme, provinces, if they wished to take part in 
economic and administrative planning on a large scale, could cede 
to the Centre optional subjects in addition to the compultory ones 
mentioned above, 

13. Such a scheme w'ould, in our view, present con¬ 
siderable constitutional disadvantages and anomalies, it ivould 
he very difficult to work a Central executive and legislature 
in which .some ministers, who dealt with compulsory subjects, 
were responsible to the wdiolc of India, while other ministers, 
who dealt with optional subjects, would be reponsible ordy 
to those provinces which had elected to act together in respect 
of such subjects. This difficulty would be accentuated in thi: 
Central legLdature, where it would be nccessaty to e-xclude certain 
members frem spring and voting tvhen subjects with which 
their provinces were not concerned were under discussion. 

Apart from the difficulty of working such a scheme, we do 
not consider that it would be fair to deny toother produces, which 
did not desire to take the optional snbjecLs at the Centre, the 
right to form themselves into a group for a similar purpose. This 
would indeed be no more than the exercise of their autonomous 
powers in a particular way. 

14. Before putting lor ward our recommendation we turn to 
deal with die relationship of the Indian States to British India, 
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tt IS quite dear that with the attainment of independence by 
British India, whether indde or oumde the British Conimonwealth, 
the relationship whieh has hitherto existed between the Riders of 
the States and the British Crown will no longer be possibJe. 
Paramonntey can neither be retained by the British Crown nor 
transrerred to the new government. This fact has hern hilly 
recognised by those whom W'c interviewed from the States. They 
have at the same time assured us that the States arc ready and 
willing to co-operate in the new development of fndia^ The precise 
form which their co-operation will take mast be a matter for negotia¬ 
tion during the budding up of the new comtilutional structurej and 
it by no means follows diat it will be identical for all the States. 
Wc have not, therefore^ dealt with the States iu the same detail 
as the provinces of British India in the paragraphs w^hich follow. 

la. ^Vc now indicate the nature of a solution which in our 
view would be just to the cssmitiaJ claims of all parties, and 
would at the same lime be most likely to bring about a stable 
and practical form of constitution for alMndia. 

Wc recommend that the constitution should take die 
following basic form: 

(i) There should be a Union of India^ embracing both 
British India and the StateSj w'hich should dca.1 w'itli the following 
subjectS“foreigTi adairsi defence and communications—^and which 
should have the powers necessary to raise the finances required 
for the above subjects. 

(ii) The Union sliould have an executive and a legislature 
ConstiLuted from British Indian and States representatives. Any 
question raising a major conummal issue in the legislature should 
require for its decision a majority of the represcntalivcs present 
and voting of each of ihe two major comm uni Eies, as well as a 
majority of all the members present and voting. 

{iti) AH Subjects other dian the Union subjects and all 
residuary' powers should vest in the provinces. 

(iv) The States will retain all subjects and powers other 
than those ceded to the Onkm. 

(v) Provinces should be free to form groups wdth executiv'cs 
and legislatures, and each group could determine the provincial 
subjects to be taken in common. 
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(vi) Thecoflitiiutlons of the Union and of the groups should 
contain a provision whereby any province could, by a m^ority 
vote of tis legislative assembly, call for a rcconsideralion of the 
terms of the constitution after an initial period of ten years and 
at ten-’yearly Lnteri'als ihereaftcr. 

16. It is not our object to lay out the details of a constitution 
on the above lines, but to set in motion the machinery whereby a 
coostitudon can be settled by Indians for Indians. 

It has been necessary, however, for us to make this re- 
comiTLendatioii as to the broad basis of the future coiislitution 
because it became clear to us in the course of our negotiations 
that not until that had been done was there any hope of getting 
the two major communities to join in the setting up of the 
constituiion-making machinery. 

17. We now Indicate the constitution-making raachinery 
w hich we propose should be brought into being forthwith in order 
to enable a new constitution to be worked out. 

I a. In forming any assembly to decide a new constitutional 
structure, the lirst problem is to obtain as broad-based and 
accurate a representation of the whole population as is possible. 
The most satis factory method obviously would be by election 
based on adult franchise; but any attempt to introduce such a 
step now will lead to a wholly unacceptable delay in the formula¬ 
tion of the new consdtuiion. The only practicable alternative is 
to utilise the recently elected provincial legislative assemblies as 
tlie electing bodies. There are, however, two factors in their com¬ 
position which make this difficult. First, the nmnerical strengtlis 
of the provincial legislative assemblies do not bear the same pro¬ 
portion to the total population in each province. Thus, Assam 
tviih a population of 10 millions has a L^islativc Assembly of 
103 membets, while Bengal, with a population six times as large, 
has an Assembly of only 250. Secondly, owing to the wdghtage 
given to minorities by the Communal Award, the strengths of 
the several communities in each provincial legislative assembly 
are not in proportion to their numbers in the province. Thus, the 
number of seats reserved for Muslims in ibe Bengal Legislative 
Assembly is only 40% of the total, although they form 55% of the 
provincial population. .After a m»t careful consideration of the 
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vanoii^ methods by which these inequalities might be corrected, 
we have come to the conclusion that the Ikirest snd most practic-^ 
able plan would be— 

(fl) to allot to each province a total number of seats pro¬ 
portional to its popidation, roughly in the ratio of one to a tnilHon^ 
ag the nearest substitute for represeruatjon by adult suflrage; 

(6) to divide this pro vi nci al allocation of scats between tJic main 
conunumdes in each prov^ince in proportion to their populadon ; 

(rj to provide that the represen ladvea allotted to each 
oommunjty in a province shall be elected by the members of 
that community in its legislative assembly. 

We diink that for these purposes it is sulTicient to recognise only 
three main commuiiilics in India: * General Muslim and Sikh, 
the * General * community including all persons who are not 
Muslims or Sikhs, As the smaller mioorides would^ upon the 
population basis^ have little or no rcprcscntatlDn since they would 
lose the weightage which assures iem seals in the proWncial 
legislatures, we have made the arrangentcnls set out in paragraph 
20 below to give them a full representation upon ad matters of 
special interest to the minoiides^ 

19. (i) We, therefore, propose that there shall be elected by 
each provincial Icgisladve assembly the following numbers of 
representatives, each part of the legislature (General, Mmlirn or 
Sikh) electing its own represen tad ves by the method of propor*^ 
donal rcpreseiitadon with the single transferable vote: 

T.ABLE OF REPRESENTATION 


SECTION—Jt 


Province 

Cekekai. 

Musuiu 

Total 

Madras 

« 

4 

49 

Bombay 

19 

2 

21 

United Provinces 

47 

S 

j5 

Bihar 

31 

5 

36 

Central Provinces 

16 

1 

17 

Onssa 

9 

0 

9 

Total 

... 167 

20 

1B7 
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SECTlOjV—B 


Province 

General 

Mvsttkt 

Sikh 

Total 

Panjab 

8 

16 

4 

28 

Noth-West Froniicr 

Province 

0 

3 

0 

3 

Sind 

1 

3 

0 

4 


9 

22 

4 

35 

SECTION—C 

Province 

GEKEft-'^r. 

Muslim 


Total 

Bengal 

27 

33 


60 


7 

3 


18 


34 

36 

■P 

70 


Total for British India ... 292 

Maximum Ibr Indian States ... 93 


Toul ... 385 

[.Vote.- In order to represent the Chief Commissioners’ pro- 
Tdnees there will be added to Sfffwn-zl the member representing 
Delhi in the Central Legislative Assembly, the member repre¬ 
senting Ajmer-Menvara in the Central Legislative Assembly and 
a representative to be elected by the Cborg Legislative Council. 

To Sniitn-B will be added a representative of British Balu- 
chbtan.] 

(io It is the Intention that the States should be given in 
the final Constituent Assembly appropriate reproentation which 
would not, on the basis of the calculations adopted for British 
India, exceed 93, but the method of selection will have to be 
determined by consuttaiion. The States would in the preliminary 
stage be represented by a negotiating comnuttee. 

(iii) The representatives thus chosen shall meet at New 
Delhi as soon as possible. 
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(iv) A prelmiinar>' meeting will be held at which the 
general order of hu^incss will be decided, a Chairman and other 
officers elected^ and an Advisory Committee (see par^raph 20 
l>cIow) on die rights of citizens^ minorities and tribal and 
excluded areas set up. Thereafter the provincial representatives 
will divide up into the three sections shown under A^ B and C, in 
the Table of Representation in siih-paragraph (i) of this paragraph, 
(v) Tliesc Sections shall proceed to settle the provincial 
constltulions for the pro^^nces included in each section and shall 
also decide whether any group constitution shall be set up for 
those provinces and^ if so, with what provincial subjects the group 
should deal. Provinces shall have the power to opt out of the 
groups iti accordance with the provisions of sub-clause (viii) below. 

(%'i) The representatives of the sections and ihe Indian 
States shall rc-assemble for the purpose of settling the Union 
constitutiDn, 

(vji) In the Union Constituent Assembly resolutions var>'- 
ing the provisions of paragraph 15 above or ramng any major 
eomnninal issue shall require a majority of the representatives 
pr^ent and voting of each of the two major communities. 

The Chairman of the Assembly shall decide which (if any) of 
the resolutions raise major communal issues and shall, ^ 
requested by a majority of the rcprescntaiivcs of either of the 
major tsommunities, consult the Federal Court before giving 
his decision. 

(vuj) As soon as the new constitutional arrangements liave 
come into operation, it shall be open to any province to elect to 
come out of any group in which it has been placed. Such a 
decision shall be taken by the new^ legislature of the province after 
the first general deetton under the new^ constitution. 

20» The Advisory' Committee on the rights of citizens, 
mlnorStjes and tribal and excluded areas should contain full 
representation of the interests afTcclcdi. and their function will be 
to report to the Union Constituent Assembly upon the list of 
ftuidamental rights, the clauses for the protection of minorides 
and a scheme for the administration of the tribal and excluded 
area^, and to advise whether these rights should be mcorporated 
in the pminciali group, or Union constitution. 
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2L His Excdlency tKe Viceroy will rorlti^vith request the 
provincial legislatures ta proceed with the election of iheir repre- 
sentatu'cs and the States to set up a negotiating coinmittce. It 
is hoped chat the process of constitudon-niaking can proceed as 
rapidly as the coinplexiiics of the task permit, so that tlie interini 
period may be as short as possible^ 

22. It will be necessary^ to negotiate a treaty between the 
Union ConstitueiU Assembly and the United Kingdom to provide 
for certain matlCR. arising out of the transfer of power, 

23. While the constitution-making proceeds, the administra¬ 
tion of India lias to be carried on* Wc attach the greatest 
importaiicej thereforej to the setting up at once of an iniciim 
government having the support of the major political parties. It 
is essential during the interim period that there should be the 
maximum of coHjpcration in carry'uig through the difticult tasks 
that face the Government of India^ Besides the hrasy task of 
day*to-day administration^ there ts the grave danger of famine to 
be countered j there arc decisions to be taken in many matters of 
posi-w'ar development w'hich will liave a far-reaching effect on 
Indians future; and there arc important international confcremiccs 
in which India has to be represented. For all these purposes a 
government having popular support is necessary. The Viceroy 
has already started dbeussions to this endj and hopes soon to form 
an interim government in which all the portfolios^ including that 
of war member, will be held by Indian leaders having the full 
confidence of the people. The British Government, recognising 
the significance of the changes in the Government of India* will 
give the fullest measure of co-operation to the government so 
formed in the accomplishment of its tasks of administration and 
in bringing about as rapid and smooth a transition as possible* 

24. To the leaders and people of India who now' have the 
opportunity of complete independence vre would finally say this: 
VVe and our government and counlrt^en hoped that it wrould be 
possible for the Indian people themselves to agree upon the 
method of framing the new' constitution under which they will 
live. Despite the lalxaurs which we have shared with the Indian 
parties and the exercise of much patience and goodtvill by all, 
this has not been possible. We* therefore, now lay Iwfore you 
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proposals whkh, after Ustenini^ to aJl sides and after much camcest 
thought, we miiit will enable you to attain your independence in 
the shortest time and with the least danger of intemai distuxbatice 
and confiict. These proposals may not, of course, completely 
satisfy all parties^ but you will recognise with its that at this 
supreme moment in Indian history statesmamhip demands mutual 
accommodation. 

We ask you to consider the alternative to acceptance of these 
proposals. After all the efforts which we and the Indian parties 
have made together for agreement, we must state that In our siew 
there is small hope of peaceful settlement b>' agreement of the Indisui 
parties alone. The alternative would, therefore, be a grave danger 
of violence, chaos and even civil war. The result and duration 
of such a disturbance cannot foe foreseen; but it is certain that 
it would be a terrible disaster for many millions of men, women 
and children^ This Is a possibility which must be regarded with 
equal abhorrence by ihe Indian people, our own countrymen and 
the world as a wholCp 

Wc, therefore, lay the^ proposals before you in the profound 
hope that they wall be accepted and operated by you In the spirit 
of accommodation and goodwill in which they are offered- We 
appeal to all tvho have the future good of India at heart to e.'ttend 
their xdsion beyond their own comniunity or interest to the 
Interests of the whole four hundred millions of the Indian people. 

We hope that the new independent India may chocec to be 
a member of the British Commonw^ealth- Wc hope in any event 
that you will remain in close and ftiendiy association with our 
people. But these are matters for your own free choice* Whatever 
that choice may be, we look forward with you to your ever 
increasing prosperity among the great nations of ihe world and 
to a future even more glorious than your past. 


APPENDIX—B 


BRITISH PRIME MINISTER’S STATEMENT IN THE 
HOUSE OF COMMONS ON 20TH FEflRU.VRY 1947 

1, It has long been tlie policy of successive British govern- 
meuts to work towards the realLsation of se)f‘govciiiment in India, 
In. pursuance of this policy, an increasing measure of responsi¬ 
bility has been devolved on Indians, and today tlie civil adminis¬ 
tration and the Indian armed forces rdy to a very large catent 
on Indian civilians and olhceTS- In the constitutional field, the 
Acts of 1919 and 1935 passed by the Bridsli Parliament each 
represented a substantial transfer of political power. In 1940 the 
ooalitiou govemment recognised the principle that Indians 
should themselves frame a new constitution for a fully autonomous 
India, and in the offer of 19+2 they invited them to set up a 
Constituent Assembly for this purpose as soon as the war was over. 

2. His Majcst}‘'s Goverranent believe this policy to have 
been right and in accordance vrith sound democratic principles. 
Since they came into office, they have done their utmost to carry 
it forward to its fulfilment. Tlwr declaration of the Prime Minister 
of 15th March last, which met with general approval in Parlia¬ 
ment and the country, made it clear that it was for the Indian 
people themselves to choose their future status and constitution 
and that, in the opinion of His Majesty's Government, tlic time 
had come for responsibility for the Government of India to pass 
Into Indian hajid^+ 

3* The Cabinet Misimn which wa'i sent to India last year 
spexLt over three months in consultation with Indian leaders in 
order to help them to agree upon a method for determining 
the future constitution of India^ so that the transfer of power 
might be smoothly and rapidly effected. It was only when U 
seemed clear that without some Lnidative from the Cabinet 
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Mission agreement was unlikely to h« rcachod that they put 
forwi'ard proposals themselves. 

4. These propwaJs, made public in May last, envisaged that 
the future constitution of India should be settled by a Constituent 
Assembly compared, in the manner suggested therem, ofrepfeseti- 
tatives of all eonununitjcs and interests in British India and of 
the Indian States. 

5. Since the return of the Mission, an inierim government 
has been set up at the Centre composed of the political leaders 
of the major communities, exercising wide powers within the 
existing constitution. In all the provinces Indian governments 
responsible to legislatures arc in oflice. 

6. It is with great regret that His Majesty’s Goverament 
find that there arc still differences among Indian parties which 
arc preventing the Consdttient ^Vssembly Irom functioning as 1 1 
was intended that it should. It is of the essence of the plan that 
the Assembly should be fully representative. 

7. His Majesty’s Government desire to hand over their 
responsibility to authorities establuhed by a constitution approved 
by all parties in India jn accordance with the Cahtnet Mission's 
plan. But unfortunately there Ls at present no clear prospect that 
such a constitution and such authorities will emerge. The present 
state of uncertainty is fraught w ith danger and cannot be indefini- 
tely prolonged. His Majesty’s Covernment wish to mate it clear 
that it is their definite intention to take necessary steps to effect 
the transference of power to responsible Indian hands by a date 
not later than June 1948. 

8. This great sub-continent now containing over four 
hundred million people has for the last century enjoyed peace 
and security as a part of the British Commonwealth and Empire. 
Continued peace and security are more than ever necessary 
today if the full possibilities of economic development are to be 
realised and a higher standard of life attained by the Indian 
people. 

9. His Majesty’s Government are anxious to hand over their 
responsibtlilics to a government which, resting on the sure foun¬ 
dation of the support of the people. Is capable of maintaining 
peace .and administering India with justice and efficiency. It is 
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thcrcfbrt:^ thai aH partirs should sink thefr differences 

in order that they nmy be ready tq shoulder the great respnjisi- 
bilJdc» which will come upon them next year, 

10. After months of hard work by the Cabinet Mission a 
great measure of agreement was obtained as to the methad by 
which a constitudon should be worked out. This was embodied 
in tlieir statement of May last. HLs Majesty’s Government tJiere 
agreed to rccomincnd to Parliament a constitution worked out in 
accordance Avith the pnoposab made therein by a fulEy rcprcsca- 
lative Constituent Assembly. But if it should appear that such a 
eonstitution will not have been worked out by a fully represen¬ 
tative Assembly before the time mcmioned In paragraph 7, His 
Majesty's Govemmerit will have to consider to AvhoTn the powers 
of the Central Govermnent in British India should be handed 
over on the due dalc^ whether as a whole to some form of Central 
Government for British India, or in some areas to the existing 
provincial governraents^ or In such other way as may seem most 
reasonable and in the best interests of the Indian people, 

11. Although the final transfer of authority may not take 
place until June preparatory measures must be put in hand 
in advance. It is important that the efficiency of the civil admijii- 
slration should be maintained and that the defence of Itidia should 
be fully provided for. But, inevitably^ as the process of transfer 
pmceedSi It will become progre^ively more difficult to carry out 
to the letter all tlie provislom of the Government of IndLa Act^ 
1935. Legislation will be introduced in due course to give effect 
to the final transfer of power. 

12. In regard to the Indian States, as was explicitly stated 
by the Cabinet Misdon* His Majesty's Government do not intend 
to hand over their powers and obligadons under paramountcy to 
any government of British India. It is not intended to bring 
paramountcy, as a s^'atem^ to a conclusion earlier than the dale 
of tile final transfer of power, but it is conternplated that for the 
iiLtervening period the relations of the Crown witli individual 
States may be adjusted by agreements 

13. His Majesty’s Government wiii negotiate agreements in 
regard to matters arising out of the transfer of power nitli the 
representativ'Cs of those to whom they propose to transfer power. 
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14. Maj»ty*a G&vemmcat beUwc that British com- 
iiiprtia] and industrial mtercsts in India can look forward to a fair 
field for dieir enterprise under the new conditions. The commer¬ 
cial connection bcuveen India and the United Kingdom has been 
long and friendly and will continue to be to their mutual 
advantage. 

15- His Majesty's Government cannot conclude tliis state¬ 
ment without expressing, on behalf of the people of this eountr>^t 
iheir goodwill and good wishes towards the people of India as 
they go forward to this final stage in their achievement of self- 
government. It will be the wish of everyone in these islands that 
notwidistanding consUtutionai changes, the association of die 
British and Indian peoples should not be brought to an end; and 
they will wish to continue to do all that is in their pow-er to 
further the welUbelng of India. 


APPENDIX-C 


STATEMEPfr MADE BY HIS MAJESTY’S 
government on JUNE 3, 1947 

i^TTRODUCTlON 

L On ZOth February 19+7, Hig MajestyGovcrnineiit an- 
nounced tiieir intetiti&ti of iramferring power in British India to 
Indian hands by June 1943. HU Majeiy's Government had 
hoped that it would be [XBrible for the major parti® to 
in the working-out of the Cabinet MUiion plan of I6th May 19«, 
and evolve for India a constitution acceptable to ail concerned. 

This hope has not been fulfilled. 

2 The majority of the representauv® of the provinces of 
Madras, Bombay, the United Provinces, Bihar, Centmi ^ovmc® 
and Bemr, Assam, Orissa and the North-West Tronlt^ Ptovmce, 
and the representatives of Delhi, Ajmer-Metwara and Coorg have 
already made progress in the task of evolving a new constitution. 

On the other hand, the Muslim League party, mclndmg m it a 

inajority of the representatives of Bengal, the Panjab and Sind, as 
also the represenudve of British Baluchistan, has decided not to 

nariicipate in the Constituent Assembly, 

^ 3 / It has always been the desire of His Majesty s Govern* 

ment that power should be transferred in aecord^ce with the 
wishes of the Indian people tbemsdves. This task would have 
been ineady faciUtaied If there had been agreement among the 
Indian political parties. In the absence of such agre^ent, the 
task of devising a method by which the wishes of the IndiM 
people can be ascertained has devolved upon his Majesty s 
^veniment. After full consultation with poUacal leaders m 
India His Mai«cy’s Government have decided to adopt for this 
ptS ou. w™. H» Govenun^i. 

SL 
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to make it etcar that ihicy have no intention of attempUiig 
to frame any uliimaie comtitudon for India; this is a matter 
for the Indians themselves. Nor is there anything in this plan 
to predude negotiations between communities for a united 
India. 


Issues to as Decioed 

4. It is not the intention of His Majesty’s Government to 
interrupt the work of the exisdng Constituent Assembly. Now fhat 
provision is made for certain provinces specified beloWj His Majesty’s 
Government trust that, as a consequence of this announcement, the 
Muslim League representadves of those provinces, a majority of 
whose representatives are already participating in it, will now 
take their due share in its labours. At the same dme, it is ctear 
that any constitution framed by this Assembly cannot apply to 
those parts of the country which are unwilling to accept it. His 
Majesty’s Government are satisfied that the procedure outlined 
below embodies the best practical method of ascertaining the 
Wishes of the people of such areas on the issue whether their 
constitution is to be framed: 

fa) in the exisdng Constituent Assembly; or 
(A) in a new and separate Constituent Assembly ron-KTing 
of the representatives of those areas which decide not to partid- 
pate in the existing Coostituent Assembly^ 

When this has been done, it will be possible to determine the 
authority or authorities to whom power should be transfcried. 

Bencai, and the Panjab 

5. The provincial LegisUdve Assemblies of Bengal and the 

Panjab {excluding the European membcix) will, therefore, each 
be asked to meet in two parts, one represendng the Muslim* 
majority districts and the other the rest of the province. For the 
purpose of determining the popubtion of districts, the 1941 
figures will be taken as authoritative. The .Muslim-majority dis¬ 
tricts iu these two proviuces arc set out in the appendix to this 
announcements [ />* 488+] 
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6 The members of the two parts of each legislative assembly 
sitting separately will be empowered to vote whether or not the 
province should be partitioned. If a simple of either 

part decides in favour of parti liw, division mil taie place and 

arrangements will be made aocerdingly. ^ ^ 

7* Befon; the question as to tlie partiuon is decided, it is 
desirable that the representaUves of each part should know m 
advance which Constituent .^mbly the province as a whole 
would join in the event of the two pam sabscquently d«i^g to 
remain united. Therefore, if any member of either Icgisla^ 
assembly so demands, there shall be held a meeting of all m™^ 
of the legislative assembly (other than Europ^s) at whiclt a 
decision will be taken on the issue as m which 
Assembly tlie province as a whole would jom, if it were decided 

by the two parts to remain united. ^ , ,, 

8 In the event of partition being decided upon, eacli par 

of the legislative assembly will, on behalf of the a^ ^ 
Iepraen^ decide which of the altcmaUvcs in paragraph 4 above 

^ ^ For the immediate purpose of deciding on the issue of 

parution, ihe members of the Ugislative Assemblies of Bengal and 
The Panjab will sit in two parts according to Mus im-majonty 
districts (as laid down m tlie appendix) and non-Mushmmajonty 
districts. This is only a preliminary step of a pure y temporary 
nature as it is evident that, for the purposes of a final partmon of 
these provinces, a detailed iuvestigatlon of boundary questions will 
be needed; and, as soon as a deebion involving partition h^ 
been taken for either prosdnee, a Boundary Cormnission will be 
set UP by the Govemor-Gencral. the membership and terms of 
reference of which will be settled in consulUlion with Uiose 
concerned. It will be instrueted to demarcate the bmmdanca of 
the two parts of the Panjab on tlie basis of ascenaming the 
condgiious majority areas of Muslims and non-MusW. It s«ll 
also be instructed to take into account other factors. Similar 
instructions will be given to the Bengal Boundary Comm«sion, 
Until the report of a ^Dundary Gommisston hK been put into 
effect, the pmvbional boundaries indicated m the appendi-x will 

be 
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Sind 

10 - The Legislative Assembly of Sind (excluding the Eupo- 
pean members) wLlJ^ at a speeiaJ meetingi, also take its ova'll 
decision on the alternatives in paragraph 4 above. 

NoftTH-WEST FftOrfTIER PROVINCE 

I L The position of the North-West Frontfer Province is 
exceptional. Two of the three representatives of this province are 
dready participating in the existing Constituent Assembly. But 
it is clear^ in view of its geographical situation and other oon-^ 
siderations^ tliat if the whole or any part of the Fanjab decides 
not to join the existing Constituent Assembly, it will be necessary 
to give the North-West Frontier Frovince an opportunity to 
reconsider its position. Accordinglyj in snch an event, a refer¬ 
endum will be made to the electors of the present Legislative 
Assembly in the North-West Frontier P^vince to choose which 
of the alternatives mentioned in paragraph 4 above they wish to 
adopt. The referendum will be held under the aegis of the 
Governor-General and in consultation with the provincial gov¬ 
ernment, 

BRJTistt Balughistaw 

12 . British Baluchistan has elected a member* but he has 
not taken his seat in the existing Constituent Assembly. In view 
of its geographical situation* this province will also be given an 
opportunity to reconsider its position and to choose which of the 
alternatives in paragraph 4 above to adopt. His Excellency the 
Governor-General is examining how this can most appropriately 
be done, 

Assam 

]|3« Though Assam is predominantly a non-Nluslim province* 
the district of Sylhet which is condguous to Bengal is pitxlDmi^ 
nantly Muslim. There has been a demand that^ in the taent of 
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the panidon of Bengal, Sylhet should be anifllgamatcd with the 
Iduslim part of Bengal. Accordingly, if )t is decided that Bengal 
should be partitioned, a referendum will be hdd in Sylhet district 
under the aegis of the Governor-General and in consultation with 
the Assam Provincial Government to dedde whether the district 
of Sylhet should continue to form part of the Assam province or 
should be amalgamated with the new province of Eastern Bengal, 
if that province agrees. If the referendum results in favour of 
amalgamation with Eastern Bengal, a Boundary Commission 
wih terms of reference similar to those for the Fanjab and 
Bengal will be set up to demarcate the Muslim-majority 
areas of Sylhet district and coutiguous MusHm-majority areas 
of adjoining districts, which will then be transfcarcd to Eastern 
Bengal. The rest of the Assam Province will in any case 
continue to panicipate in the proceedings of the existing Con¬ 
stituent Assembly. 

Repkesentatios in CoNirmjENT Assembues 

14. If it b decided that Bengal and the Fanjab should be 
parti doned, it will be necessary to bold fresh elections to choose 
their representatives on the scale of one for every million of the 
population according to the principle contained in the Cabinet 
Mission plan of Ibth May 1946, Similar elections utU also have to 
be held for Sylhet in the event of it being decided that this 
riistrict should fomi part of East Bengal, The number of rc- 
presentadves to which each area would be endtlcd b as follows; 


Province 

General 

Musuhs 

Sikhs 

Total 

Sylhet Dblrict 

1 

2 

m] 

3 

VVest Bengal 

ts 

4 

ni] 

19 

East Bengal 

12 

29 

nil 

41 

West Punjab 

3 

12 

2 

17 

East Panjab 

6 

4 

2 

12 


15- In accordance with the maiklaties gi^ to them, the 
fepfcseniatives of the vaiious areas will cither join the exutiog 
ConstkucnL Assembly or form the new Constituent Assembly, 
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Aowmstrattve Matters 

16. Negotiations will have to be initiated as soon as po^bJe 
on the administrative consequences ol any partition that may 
have been decided upon — 

(fi) between the representatives of the rispective successor 
authorities about all subjects now dealt with by the Central 
Govemmentj including defence^ finance and coinmunicationss 

(b) between diflerent successor authorities and His 
MajestyGovernment for treaties in regard to matters arising 
out of the transfer of power; 

(c) in the case of provinces that may be partitioned^ as to 
the administration of all provincial subjects such as the divbion 
of assets and liabilities, the police and other services, the High 
Courts, provincial institutions^ etc. 

TamES OP Noelth-West Froktier 

17. Agreements ^ith the tribes of the North-West Frontier 
of India wilt have to be negotiated by the appropriate successor 
authority. 

Tin: States 

18. His MajestyGovcmnicnt wish to make it clear that 
the detdsions announced above relate only to British India and 
that their policy towards Indian States contained in the Cabinet 
Mission memorandum of I6th May 1946 remains unchanged. 

Necessity for Speed 

19. In order that the successor authorities may have time to 
prepare themselves to take over power. It is important that all the 
above processes should be completed as quickly as possible. To 
avoid delay, the different provinces or parts of provinces will 
proceed Independently as far as practicable %%ithin the condi* 
tions of this plan. The existing Constituent Assembly and the 
new Constituent Assembly {if formed) will proceed to fictile 
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constitutions for their respective tefritorics: they will of couim 
be free to ftame their own roles, 

ImuediatB Transfbr of Power 

20. The major political parties have repeatedly emphasised 
their desire that there should be the earliest possible transfer of 
power in India. With this desire His Majesty’s Government are 
in foil sympathyr and they are willing to anticipate the date of 
June 1948, for the handing over of power, by the setting up of an 
independent Indian Government or governments at an even 
earlier date. Accordingly, as the most eapedidous and indetd 
the only practicable way of meeting this desire, His Majesty i 
Government propose to introduce legislation during the current 
session for the transfer of power this year on a Dominion status 
basis to one or two successor authorities, according to die de^ions 
taken as a result of this announcement. This will be without 
prejudice to the right of the Indian Constituent Assemblies to 
(jedde in due course whether or not the part of India m respect 
of which they have authority will remain within the British 
Commonwealth. 

Furtuer Announceuents by Governor-General 

21. His Excellency the Governor-General will from lime w 
time make such further announcements as may be necessary in 
regard to procedure or any other matters for carrying out the 
at^ve arrangeinents. 
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APPENDIX 

fTo H« Majesty’s Govenunent's Statement on June 3, 1947.] 

Mtislim-Majority Diitriclf of tfu Panjab and Bengal 
according to the J94I Catsas 

THE PANJAB 

Lahore Division—Gujranwala, Gurdaspur, Lahore, Sheifchu- 
pura, Sialkot. 

Rawalpindi Division—Attock, Gujtat, Jhclum, Miaawali, 
Rawalpindi, Shahpur. 

Multan Division—Dera Ghaai Khan, Jhang, Lyailpur, 
Montgomery, Multan, Muaallargarh, 

2. BENGAL 

Chitt^ong Division—Chittagong, Noakhali, Tippera. 

Dacca Division—Bakerganj, Dacca, Faridptir, Mymensingh. 
Presidency Division—Jessore, Murshidabad, Nadia. 

Rajshahi Division—Bogra, Dinajpur, Malda, Pabna, Rajshahi, 
Rangpiir. 
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